7-20-01 Friday
Vol. 66  No. 140 July 20, 2001
Pages 37883-38136

0

ISUET

Mederal Re o



II Federal Register/Vol. 66, No. 140/ Friday, July 20, 2001

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issued%)y
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
Euci‘rently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—-1262; or call (202) 512—1530 or 1-888-293—-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $638, or $697 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $253. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $9.00 for each issue, or
$9.00 for each group of pages as actually bound; or $2.00 for

each issue in microfiche form. All prices include regular domestic
Fostage and handling. InternationaFcustomers please add 25% for
oreign handlinf. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 66 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

202-512-1530; 1-888-293-6498

General online information
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243



11

Contents

Federal Register
Vol. 66, No. 140

Friday, July 20, 2001

Administration on Aging
See Aging Administration

Aging Administration
NOTICES
Meetings:
American Indian/Alaskan Native Tribal Representatives;
tribal consultation on Indian elder issues, 37965

Agriculture Department

See Animal and Plant Health Inspection Service
See Foreign Agricultural Service

See Rural Utilities Service

Animal and Plant Health Inspection Service

PROPOSED RULES

Poultry improvement:

National Poultry Improvement Plan and auxiliary
provisions—
Plan participants and participating flocks; new or

modified sampling and testing procedures, 37919—
37932

Arts and Humanities, National Foundation
See National Foundation on the Arts and the Humanities

Centers for Disease Control and Prevention
NOTICES
Grant and cooperative agreement awards:
World Health Organization/Regional Office for Africa,
37965-37966
Grants and cooperative agreements; availability, etc.:
Human immunodeficiency virus (HIV)—

HIV and sexually transmitted diseases; routinely
recommended counseling and testing in
ambulatory care clinics and emergency rooms;
research studies, 37966—37969

Kenya; HIV/AIDS prevention activities expansion,
37971-37973

Social and environmental interventions to prevent;
research studies, 37969-37971

Zimbabwe; international health/global AIDS program
strengthening masters of public health program,
37973-37974

Children and Families Administration

See Refugee Resettlement Office
NOTICES

Agency information collection activities:
Proposed collection; comment request, 37974—37975

Commerce Department
See International Trade Administration
See National Oceanic and Atmospheric Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 37946—
37947

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:

Cambodia, 37951

Commodity Futures Trading Commission
PROPOSED RULES
Security futures products:
Listing standards and conditions for trading, 37932—
37939

Customs Service

NOTICES

Customhouse broker license cancellation, suspension, etc.:
A.J. Murray Co., Inc., et al., 38053-38059

Trade name recordation applications:
French Dermatological Laboratory, 38059
Labo.Derma, 38059-38060

Education Department
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 37951—
37952

Employment and Training Administration
NOTICES
Adjustment assistance:
Bechtel Jacobs LLC, 38027
Adjustment assistance and NAFTA transitional adjustment
assistance:
American Nickeloid Co. et al., 38026-38027
NAFTA transitional adjustment assistance:
Lucent Technologies et al., 38027-38029

Employment Standards Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 38029-38030
Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
38030-38031

Energy Department

See Federal Energy Regulatory Commission

NOTICES

Electricity export and import authorizations, permits, etc.:
Aquila Energy Marketing Corp., 37952

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States:
Maryland, 37914-37916
Missouri, 37904—-37908, 37916-37918
Pennsylvania, 37908-37914
PROPOSED RULES
Air programs:
Stratospheric ozone protection—
Hydrochlorofluorocarbons (HCFCs); production and
consumption control; allowance system, 38063—
38105
Air quality implementation plans:
Preparation, adoption, and submittal—
Regional haze standards; best available retrofit
technology determinations; implementation
guidelines, 38107-38135



v Federal Register/Vol. 66, No. 140/ Friday, July 20, 2001/ Contents

Air quality implementation plans; approval and
promulgation; various States:
Maryland, 37943
Missouri, 37941-37943
Pennsylvania, 37942
NOTICES
Air pollution control:
Citizens suits; proposed settlements—
Natural Resources Defense Council et al., 37955-37956
Environmental statements; availability, etc.:
Agency statements—
Comment availability, 37956-37957
Weekly receipts, 37957
Integrated risk information system:
Health effects of chronic exposure to chemical
substances; information request, 37957-37959
Meetings:
Recreation waters; national beach guidance and grant
performance criteria; public forums, 37959-37960
Pesticide registration, cancellation, etc.:
Triphenyltin hydroxide, 37960-37961
Reports and guidance documents; availability, etc.:
Marine and estuarine sediment-associated contaminants
with amphipod Leptocheirus plumulosus; methods
for assessing chronic toxicity, 37961
Pesticide registrants—
Pesticide resistance management labeling, 37962-37963
Superfund; response and remedial actions, proposed
settlements, etc.:
Century 21 Paint, Inc. Site, OH, 37963

Federal Aviation Administration

RULES

Airworthiness directives:
Boeing, 37884-37886

Federal Communications Commission
PROPOSED RULES
Common carrier servicees:

Access charges—

Special access lines; presubscribed interexchange
carrier charge; general support facility costs
reallocation; withdrawn, 37943-37944

NOTICES
Common carrier services:
Federal-State Joint Board on Universal Service—

Reconsideration petitions; record update; comment
request, 37963-37964

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:
Portland General Electric Co. et al., 37953-37955
Applications, hearings, determinations, etc.:
Aera Energy LLC et al., 37952-37953

Federal Reserve System

NOTICES

Banks and bank holding companies:
Permissible nonbanking activities, 37964

Food and Drug Administration
NOTICES
Agency information collection activities:
Reporting and recordkeeping requirements, 37975-37976
Submission for OMB review; comment request, 37977—
37978

Committees; establishment, renewal, termination, etc.:
Medical Devices Advisory Committee et al.; public
advisory panels or committees; voting memebers,
37978-37980

Foreign Agricultural Service

NOTICES

Agency information collection activities:
Proposed collection; comment request, 37945

Health and Human Services Department

See Aging Administration

See Centers for Disease Control and Prevention

See Children and Families Administration

See Food and Drug Administration

See Health Resources and Services Administration

See Refugee Resettlement Office

NOTICES

Agency information collection activities:
Submission for OMB review; comment request, 37964—

37965

Health Resources and Services Administration
NOTICES
Grants and cooperative agreements; availability, etc.:
Children’s Hospitals Graduate Medical Education
Payment Program, 37980-37988
Rural Health Outreach and Network Development
Program, 37989-37994

Housing and Urban Development Department
NOTICES
Grants and cooperative agreements; availability, etc.:
Facilities to assist homeless—
Excess and surplus Federal property, 37998-37999

Internal Revenue Service
RULES
Income taxes:
Foreign trusts and estates; recognition of gain on certain
transfers, 37897-37902
Foreign trusts that have U.S. beneficiaries, 37886—37897

International Trade Administration
NOTICES
Antidumping:
Preserved mushrooms from—
Indonesia; correction, 38061

Justice Department
RULES
Organization, functions, and authority delegations:
Inspector General Office, 37902—-37904
PROPOSED RULES
Privacy Act; implementation, 37939-37940
NOTICES
Privacy Act:
Systems of records, 38000

Labor Department
See Employment and Training Administration
See Employment Standards Administration
See Mine Safety and Health Administration
See Occupational Safety and Health Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 38000—
38001



Federal Register/Vol. 66, No. 140/ Friday, July 20, 2001/ Contents

Grants and cooperative agreements; availability, etc.:
Customized Employment Program for people with
disabilities, 38001-38014

High School/High Tech Start-Up Program for youths with

disabilities, 38014—38025

Merit Systems Protection Board
NOTICES
Senior Executive Service:
Performance Review Board; membership, 38037

Mine Safety and Health Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 38031-38032

National Foundation on the Arts and the Humanities
NOTICES
Agency information collection activities:

Proposed collection; comment request, 38037

National Oceanic and Atmospheric Administration
NOTICES
Permits:

Endangered and threatened species, 37947-37950

Nuclear Regulatory Commission

NOTICES

Environmental statements; availability, etc.:
Kerr-McGee Corp., 38038—38040
Yankee Atomic Electric Co., 38040-38041

Meetings:
Integrated Materials Performance Evaluation Program

Lessons Learned, 38041
Applications, hearings, determinations, etc.:

Vermont Yankee Nuclear Power Corp.; correction, 38037

Occupational Safety and Health Administration

NOTICES

Nationally recognized testing laboratories, etc.:
TUV Product Services GmbH, 38032-38037

Personnel Management Office
RULES
Employment:
Recruitment and relocation bonuses and retention
allowances, 37883—-37884

Public Health Service

See Centers for Disease Control and Prevention
See Food and Drug Administration

See Health Resources and Services Administration

Refugee Resettlement Office
NOTICES
Grants and cooperative agreements; availability, etc.:
Refugee Resettlement Program—
Refugees in local areas of high need, 37994-37998

Rural Utilities Service
NOTICES
Environmental statements; notice of intent:
South Mississippi Electric Power Association, 37945—
37946

Securities and Exchange Commission

NOTICES

Meetings; Sunshine Act, 38046

Self-regulatory organizations; proposed rule changes:
Chicago Board Options Exchange, Inc., 38046—-38049
National Association of Securities Dealers, Inc., 38049—

38051

Applications, hearings, determinations, etc.:
Intermagnetics General Corp., 38041-38042
Public utility holding company filings, 38042—-38046

Small Business Administration
NOTICES
Disaster loan areas:

Virginia and West Virginia, 38051

Surface Transportation Board

NOTICES

Environmental statements; availability, etc.:
East Baton Rouge Parish, LA; Illinois Central Railroad

Co.; construction and operation, 38051

Railroad operation, acquisition, construction, etc.:
Union Pacific Railroad Co., 38051-38052

Railroad services abandonment:
Union Pacific Railroad Co., 38052-38053

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department
See Federal Aviation Administration
See Surface Transportation Board

Treasury Department
See Customs Service
See Internal Revenue Service
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 38053

Veterans Affairs Department
PROPOSED RULES
Adjudication; pensions, compensation, dependency, etc.;
and disabilities rating schedule:
Women veterans who lose breast due to service-

connected disability; special monthly compensation,

37940-37941

Separate Parts In This Issue

Part Il
Environmental Protection Agency, 38063—-38105

Part Il
Environmental Protection Agency, 38107—-38135

Reader Aids

Consult the Reader Aids section at the end of this issue for

phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.



VI Federal Register/Vol. 66, No. 140/ Friday, July 20, 2001/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR

575 37883

9 CFR

Proposed Rules:

145, e 37919

TAT oo 37919

14 CFR

39 37884

17 CFR

Proposed Rules:

AL 37932

26 CFR

1 (2 documents) ............. 37886,
37897

28 CFR

O 37902

27 e 37902

Proposed Rules:

16 i 37939

38 CFR

Proposed Rules:

S 37940

Ao 37940

40 CFR

52 (5 documents) ........... 37904,

37906, 37908, 37914, 37916
Proposed Rules:

51 38108
52 (5 documents) ........... 37941

37942, 37943
B2 s 38064
47 CFR



37883

Rules and Regulations

Federal Register
Vol. 66, No. 140

Friday, July 20, 2001

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 575
RIN 3206-AJ08

Recruitment and Relocation Bonuses
and Retention Allowances

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing final regulations
to provide agencies with greater
flexibility to use recruitment and
relocation bonuses and retention
allowances. These regulations will
allow agencies to pay recruitment and
relocation bonuses and retention
allowances to prevailing rate (wage)
employees.

DATES: These final regulations will
become effective on July 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Jeanne Jacobson, (202) 606—-2858; FAX:
(202) 606—0824; email:
payleave@opm.gov.

SUPPLEMENTARY INFORMATION: On
January 19, 2001, the Office of
Personnel Management (OPM)
published proposed regulations to
amend the recruitment and relocation
bonus and retention allowance
regulations in 5 CFR part 575, subparts
A, B, and C, to provide agencies with
additional flexibility to use these
incentives (66 FR 5491). The proposed
regulations would allow agencies to
grant a retention allowance to a current
employee likely to leave for other
Federal employment under certain
limited circumstances. The proposed
regulations also would allow agencies to
pay recruitment and relocation bonuses
and retention allowances to an
employee in a prevailing rate (wage)
position, as defined in 5 U.S.C.
5342(a)(3).

These final regulations contain only
those provisions from the proposed
regulations that allow agencies to pay
recruitment and relocation bonuses and
retention allowances to prevailing rate
(wage) employees. Comments received
from Federal agencies strongly support
the proposal to allow the payment of
recruitment and relocation bonuses and
retention allowances to wage
employees. One agency asked that OPM
issue the final regulations implementing
this authority as quickly as possible so
that it may use these incentives
immediately to help address critical
recruitment and retention problems. In
response to these concerns, we are
issuing final regulations to allow
agencies to use recruitment, relocation,
and retention payments immediately for
prevailing rate (wage) positions.

We received many comments on our
proposal to allow agencies to grant a
retention allowance to a current
employee likely to leave for other
Federal employment under certain
circumstances. The commenters raised
various issues concerning the criteria for
paying a retention allowance in these
circumstances, and additional time is
needed to consider these issues.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

Waiver of Delay in Effective Date

Pursuant to 5 U.S.C. 553(d)(3), I find
that good cause exists to make these
regulations effective in less than 30
days. In their comments to OPM,
agencies expressed an urgent need to
use the recruitment and relocation
bonus and retention allowance
authorities as soon as possible to help
address serious problems in recruiting
and retaining prevailing rate (wage)
employees. Since use of the recruitment
and relocation bonus and retention
allowance authorities is discretionary,
waiving the 30-day delay in the effective
date of these regulations will not place
an administrative burden on any
Federal agency.

List of Subjects in 5 CFR Part 575
Government employees, Wages.

Office of Personnel Management
Steven R. Cohen,
Acting Director.

Accordingly, OPM is amending part
575 of title 5, Code of Federal
Regulations, as follows:

PART 575—RECRUITMENT AND
RELOCATION BONUSES; RETENTION
ALLOWANCES; SUPERVISORY
DIFFERENTIALS

1. The authority citation for part 575
continues to read as follows:

Authority: 5 U.S.C. 1104(a)(2), 5753, 5754,
and 5755; secs. 302 and 404 of the Federal
Employees Pay Comparability Act of 1990
(FEPCA) (Pub. L. 101-509), 104 Stat. 1462
and 1466, respectively; E.O. 12748, 3 CFR,
1992 Comp., p. 316.

Subpart A—Recruitment Bonuses

2.1In §575.102, paragraph (a)(5) is
amended by removing “or”’; paragraph
(a)(6) is amended by removing ““.”” and
inserting in its place ‘; or”’; and a new
paragraph (a)(7) is added to read as
follows:

§575.102 Delegation of authority.
(a) * x %
(7) A prevailing rate position, as
defined in 5 U.S.C. 5342(a)(3).

* * * * *

Subpart B—Relocation Bonuses

3. In §575.202, paragraph (a)(5) is
amended by removing “or”’; paragraph
(a)(6) is amended by removing “.” and
inserting in its place ‘; or”’; and a new
paragraph (a)(7) is added to read as
follows:

§575.202 Delegation of authority.
(a) * x %
(7) A prevailing rate position, as
defined in 5 U.S.C. 5342(a)(3).

* * * * *

Subpart C—Retention Allowances

4.In §575.302, paragraph (a)(5) is
amended by removing “or”’; paragraph
(a)(6) is amended by removing ““.”” and
inserting in its place ‘; or”’; and a new
paragraph (a)(7) is added to read as
follows:

§575.302 Delegation of authority.
(a) * *x %
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(7) A prevailing rate position, as
defined in 5 U.S.C. 5342(a)(3).

* * * * *

[FR Doc. 01-18034 Filed 7-19-01; 8:45 am]|
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-330-AD; Amendment
39-12336; AD 2001-15-02]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes Powered
By Pratt & Whitney JT9D-3 and —7
Series Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that currently requires
repetitive inspections and torque checks
of the hanger fittings and strut forward
bulkhead of the forward engine mount
and adjacent support structure, and
corrective actions, if necessary. The
existing AD also provides for optional
terminating action for the repetitive
inspections and checks. This
amendment requires certain new
repetitive torque checks and the
previously optional terminating action.
The actions specified by this AD are
intended to prevent loose fasteners and
associated damage to the hanger fittings
and bulkhead of the forward engine
mount, which could result in separation
of the engine from the airplane.

DATES: Effective August 24, 2001.

The incorporation by reference of
Boeing Alert Service Bulletin 747—
54A2203, dated August 31, 2000, as
listed in the regulations, was approved
previously by the Director of the Federal
Register as of December 6, 2000 (65 FR
69862, November 21, 2000).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Tamara Anderson, Aerospace Engineer,

Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2000-23-16,
amendment 39-11988 (65 FR 69862,
November 21, 2000), which is
applicable to certain Boeing Model 747
series airplanes, was published in the
Federal Register on February 15, 2001
(66 FR 10387). The action proposed to
continue to require repetitive
inspections and torque checks of the
hanger fittings and strut forward
bulkhead of the forward engine mount
and adjacent support structure, and
corrective actions, if necessary. The
action also proposed to mandate certain
new repetitive torque checks and the
previously optional terminating action.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request to Eliminate Repetitive
Inspections/Checks and Terminating
Action

One commenter states that, if the
initial torque check shows no loose
fastener is installed, the repetitive
inspections/checks and terminating
action should not be required. The
commenter’s rationale for this request is
that the cause of the loose fasteners is
incorrect grip length of fasteners
installed during a strut and wing
modification.

The FAA infers that the commenter is
stating that, if the fastener is not loose
at the time of the initial inspection, it
will not become loose later, and is
requesting that we remove these
requirements from this AD. The FAA
does not concur. If the wrong grip-
length of fastener is installed, damage of
the fastener thread run-out may have
occurred during initial installation of
the fastener due to shanking of the
fastener. This could lead to a problem
with the durability of the fastener. No
change to the final rule is necessary in
this regard.

Reduce Torque Values for Loose
Fastener Check

One commenter requests that the FAA
revise the proposed rule to reduce the
torque values for the loose fastener
check to the minimum value. As an
example, the commenter refers to the
torque value of 250 inch-pounds for the

NAS6706 fastener listed in Table 1 of
Figure 3 of Boeing Alert Service Bulletin
747-54A2203, dated August 31, 2000.
The commenter states that this value
should be 220 inch-pounds because that
is the minimum installation torque
required.

The FAA does not concur with the
commenter’s request. The difference in
torque value to which the commenter
refers is very small. If an operator
determines that a fastener is NOT loose
at a torque value of 220 inch-pounds but
IS loose at a torque value of 250 inch-
pounds, the operator may apply for an
alternative method of compliance
according to the provisions of paragraph
(d) of this AD. No change to the final
rule is necessary in this regard.

Clarify Instructions for Torque Check

One commenter requests that the FAA
clarify how the torque check should be
accomplished. The commenter
specifically asks whether or not the
fastener head should be retained if
torque is applied to the nut end.

The FAA does not concur that any
further clarification on this issue is
necessary. The applicable service
bulletin specifies that the torque check
is intended to test whether the fastener
rotates. The fastener head should not be
retained because, if it is retained, it may
be impossible to determine whether the
fastener rotated before reaching the
specified torque in Figure 3 of the
service bulletin. No change to the final
rule is necessary in this regard.

Explanation of Change to Alternative
Method of Compliance (AMOC)
Paragraph

Since the issuance of the proposed
rule, the FAA has approved AMOCs for
AD 2000-23-16. AMOCs approved
previously in accordance with AD
2000-23-16 are considered acceptable
for compliance with corresponding
actions in this AD. Accordingly, a new
paragraph (d)(2) has been added to this
final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 366 Model
747 series airplanes of the affected
design in the worldwide fleet. The FAA
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estimates that 115 airplanes of U.S.
registry will be affected by this AD.

The detailed visual inspections that
are currently required by AD 2000-23—
16 take approximately 8 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
inspections currently required by the
existing AD on U.S. operators is
estimated to be $55,200, or $480 per
airplane, per inspection.

The torque checks that are currently
required by AD 2000-23-16 take
approximately 24 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
torque checks currently required by the
existing AD on U.S. operators is
estimated to be $165,600, or $1,440 per
airplane, per check.

The new torque checks required by
this AD also will take approximately 8
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of this torque check on U.S.
operators is estimated to be $55,200, or
$480 per airplane, per check.

The terminating action required by
this AD will take approximately 24
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $300 per airplane. Based
on these figures, the cost impact of the
terminating action required by this AD
on U.S. operators is estimated to be
$200,100, or $1,740 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11988 (65 FR
80301, December 21, 2000), and by
adding a new airworthiness directive
(AD), amendment 39-12336, to read as
follows:

2001-15-02 Boeing: Amendment 39-12336.
Docket 2000-NM-330-AD. Supersedes
AD 2000-23-16, Amendment 39-11988.

Applicability: Model 747 series airplanes,
certificated in any category, as listed in
Boeing Alert Service Bulletin 747-54A2203,
dated August 31, 2000; except Model 747
series airplanes having serial numbers 21048
and 20887.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loose fasteners and associated
damage to the hanger fittings and strut
forward bulkhead of the forward engine
mount, which could result in separation of
the engine from the airplane, accomplish the
following:

Restatement of Requirements of AD 2000-
23-16

Repetitive Inspections/Checks

(a) Within 60 days after December 6, 2000
(the effective date of AD 2000-23-16,
amendment 39—11988): Perform a detailed
visual inspection and torque check as
specified in Part 2 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-54A2203, dated August 31, 2000, to
detect loose fasteners and associated damage
to the hanger fittings and bulkhead of the
forward engine mount, in accordance with
Figure 1 of the alert service bulletin.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If no loose fastener or associated
damage is detected, repeat the inspections/
checks thereafter at the applicable intervals
specified in Figure 1 of the alert service
bulletin until accomplishment of the
terminating action specified in paragraph (c)
of this AD.

Note 3: Where there are differences
between the AD and the alert service
bulletin, the AD prevails.

Corrective Actions

(2) If any loose fastener or associated
damage is detected, before further flight,
perform the applicable corrective actions
(torque check, rework or replacement of
fittings), as specified in Figure 1 of the alert
service bulletin. Repeat the inspections/
checks thereafter at the applicable intervals
specified in Figure 1 of the alert service
bulletin until accomplishment of the
terminating action specified in paragraph (c)
of this AD. Where the alert service bulletin
specifies that the manufacturer may be
contacted for disposition of certain corrective
actions (rework or replacement of fittings),
this AD requires such rework and/or
replacement to be done in accordance with
a method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
in accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company designated engineering
representative (DER) who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD.
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New Requirements of this AD

Repetitive Checks/ Inspections/Corrective
Actions

(b) Within 18 months after the effective
date of this AD: Do the torque check
specified in Part 3 of the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-54A2203, dated August 31, 2000, to
detect loose fasteners of the hanger fittings of
the forward engine mount.

(1) If no loose fastener is detected, repeat
the torque check thereafter at intervals not to
exceed 1,200 flight cycles or 18 months,
whichever occurs first, until accomplishment
of the terminating action specified in
paragraph (c) of this AD.

(2) If any loose fastener is detected, before
further flight, perform the applicable
corrective actions as specified in Figure 4,
Figure 5, or Part 6, as applicable, of the
Accomplishment Instructions of the alert
service bulletin.

(i) If Figure 4 or Figure 5 of the
Accomplishment Instructions of the alert
service bulletin is used to do the corrective
actions for the fitting; thereafter, repeat the
detailed visual inspection required by
paragraph (a) of this AD at the applicable
intervals specified in Figure 1 of the alert
service bulletin, and repeat the torque check
for that fitting at intervals not to exceed 180
flight cycles. Accomplish the terminating
action for that fitting as specified in Part 6
of the Accomplishment Instructions of the
alert service bulletin within 18 months after
finding any loose fastener or 60 months after
the effective date of this AD, whichever
occurs first.

(ii) If Part 6 of the Accomplishment
Instructions of the alert service bulletin is
used to do the corrective actions for the
fitting, this constitutes terminating action for
the repetitive inspections/checks for that
fitting only.

(3) If any associated damage is found,
before further flight, repair in accordance
with a method approved by the Manager,
Seattle ACO, or in accordance with data
meeting the type certification basis of the
airplane approved by a Boeing Company DER
who has been authorized by the Manager,
Seattle ACO, to make such findings. For a
repair method to be approved by the
Manager, Seattle ACO, as required by this
paragraph, the Manager’s approval letter
must specifically reference this AD. If any
damage to any fitting is found, before further
flight, do the applicable corrective actions
specified in Part 4 or Part 5 of the
Accomplishment Instructions of the alert
service bulletin; this constitutes terminating
action for the repetitive inspections/checks
for that fitting only.

(4) If any loose fastener is detected during
any repeat inspection/check specified in
paragraph (b)(2)(i) of this AD, before further
flight, accomplish the terminating action for
that fitting as specified in Part 6 of the
Accomplishment Instructions of the alert
service bulletin.

Terminating Action

(c) Within 60 months after the effective
date of this AD: Accomplish all actions in the
terminating action specified in Part 6 of the

Accomplishment Instructions of Boeing Alert
Service Bulletin 747-54A2203, dated August
31, 2000. Accomplishment of this paragraph
constitutes terminating action for the
repetitive inspections/checks required by
paragraphs (a) and (b) of this AD. Where the
alert service bulletin specifies that the
manufacturer may be contacted for
disposition of certain corrective actions
(rework or replacement of fittings), this AD
requires such rework and/or replacement to
be done in accordance with a method
approved by the Manager, Seattle ACO; or in
accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company DER who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD.

Note 4: Installation of two
BACW10BP*APU washers on Group A
fasteners accomplished during modification
in accordance with Boeing Service Bulletin
747-54A2159, dated November 3, 1994,
Revision 1, dated June 1, 1995, or Revision
2, dated March 14, 1996; and pin or bolt
protrusion as specified in the 747 Structural
Repair Manual, Chapter 51-30-02 (both
referenced in Boeing Alert Service Bulletin
747-54A2203, dated August 31, 2000); is
considered acceptable for compliance with
the terminating action specified in paragraph
(c) of this AD.

Alternative Methods of Compliance

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
2000-23-16, amendment 39-11988, are
approved as alternative methods of
compliance for corresponding actions in this
AD.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Except as provided by paragraph (a)(2),
(b)(3), and (c) of this AD, the actions shall be
done in accordance with Boeing Alert
Service Bulletin 747-54A2203, dated August
31, 2000. The incorporation by reference of
that document was approved previously by
the Director of the Federal Register as of
December 6, 2000 (65 FR 69862, November
21, 2000). Copies may be obtained from

Boeing Commercial Airplane Group, P.O.
Box 3707, Seattle, Washington 98124-2207.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(g) This amendment becomes effective on
August 24, 2001.

Issued in Renton, Washington, on July 13,
2001.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-18138 Filed 7-19-01; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8955]
RIN 1545-A075

Foreign Trusts That Have U.S.
Beneficiaries

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 679 of the
Internal Revenue Code relating to
transfers of property by U.S. persons to
foreign trusts having one or more United
States beneficiaries. The final
regulations affect United States persons
who transfer property to foreign trusts.
DATES: Effective Date: These regulations
are effective July 20, 2001.
Applicability Date: For dates of
applicability, see § 1.679-7.
FOR FURTHER INFORMATION CONTACT:
Willard W. Yates at (202) 622—3880 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On August 7, 2000, the IRS and
Treasury published a notice of proposed
rulemaking (REG-209038-89) in the
Federal Register (65 FR 48185) inviting
comments relating to the treatment of
U.S. persons who transfer property to
foreign trusts that have one or more U.S.
beneficiaries. Comments responding to
the notice of proposed rulemaking were
received and a public hearing was held
on November 8, 2000. After
consideration of all of the comments,
the proposed regulations are adopted as
revised by this Treasury decision. The
revisions are discussed below.
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Explanation of Provisions

Comments Relating to § 1.679-2: Trusts
Treated as Having a U.S. Beneficiary

A. Benefit to a U.S. Person

Under § 1.679-2(a)(1) of the proposed
regulations, a foreign trust that has
received property from a U.S. transferor
is treated as having a U.S. beneficiary
unless during the taxable year of the
U.S. transferor both of the following
tests are satisfied: (i) No part of the
income or corpus of the trust may be
paid or accumulated to or for the benefit
of, either directly or indirectly, a U.S.
person; and (ii) if the trust is terminated
at any time during the taxable year, no
part of the income or corpus of the trust
could be paid to or for the benefit of,
either directly or indirectly, a U.S.
person.

Section 1.679-2(a)(2)(i) of the
proposed regulations provides that, for
purposes of applying these tests, income
or corpus is considered to be paid or
accumulated to or for the benefit of a
U.S. person during a taxable year of the
U.S. transferor if during that year,
directly or indirectly, income may be
distributed to, or accumulated for the
benefit of a U.S. person, or corpus may
be distributed to, or held for the future
benefit of, a U.S. person. This
determination is made without regard to
whether income or corpus is actually
distributed to a U.S. person during that
year, and without regard to whether a
U.S. person’s interest in the trust
income or corpus is contingent on a
future event. The proposed regulations
provide a narrow exception with respect
to certain contingent beneficiaries
whose interests in the trust are so
remote as to be negligible.

One commenter suggests that § 1.679—
2(a)(2) of the proposed regulations
(specifically, Example 5 of § 1.679—
2(a)(2)(iii)) is overly broad. The
commenter suggests that a foreign trust
should not be treated as having a U.S.
beneficiary where the trust’s only asset
consists of stock of a foreign
corporation, the trust will terminate one
year after the death of a U.S. transferor,
whereupon distributions of corpus or
income may be made to a U.S. person,
and the trust receives no income from
the corporation during the term of its
existence. The commenter argues that
because the foreign trust receives no
income from the foreign corporation
during the trust’s existence, the U.S.
person’s status as a beneficiary provides
the U.S. person with nothing of value
and, therefore, the foreign trust should
not be treated as having a U.S.
beneficiary.

The commenter’s argument overlooks
the clear legislative intent underlying
section 679 that a foreign trust will be
treated as having a U.S. beneficiary even
in situations where there exists only the
possibility of distribution of income or
corpus to or the accumulation of corpus
for the benefit of a U.S. person. H.R.
Rep. No. 658, 94th Cong., 1st Sess., at
210 (1975). The fact that a foreign trust
holds an asset, such as the stock of a
foreign corporation, that produces no
income during the term of the trust’s
existence is of no import for purposes of
determining whether the trust will be
treated as having a U.S. beneficiary. The
determining factor in such a situation is
that the trust holds corpus for the future
benefit of a U.S. person, regardless of
whether the corpus consists of stock
with respect to which no dividends
have been paid or some other asset that
produces no current income.
Accordingly, the final regulations adopt
the rule of the proposed regulations.

B. Records and Documents

Section 1.679-2(a)(4) of the proposed
regulations provides that a trust may be
treated as having a U.S. beneficiary by
reference, inter alia, to written and oral
agreements and understandings not
contained in the trust document, and to
whether the terms of the trust
instrument are actually or reasonably
expected to be disregarded by the
parties to the trust. A commenter states
that this rule creates new and unclear
rules for purposes of determining
whether an arrangement constitutes a
trust for Federal income tax purposes.

The determination as to whether an
arrangement will be treated as a trust is
made pursuant to the rules set forth in
§301.7701—4 of the regulations. The
regulations under section 679 address
only the determination of whether a
foreign trust will be treated as having a
U.S. beneficiary. The final regulations
are not intended to provide factors in
addition to the rules of § 301.7701—4 for
purposes of determining whether an
arrangement constitutes a trust for
Federal income tax purposes.

C. Trusts Acquiring a U.S. Beneficiary

The proposed regulations anticipate
situations where the beneficiary of a
foreign trust may change. Section 1.679—
2(c)(1) of the proposed regulations
provides that if a foreign trust is not
treated as having a U.S. beneficiary
(within the meaning of § 1.679-2(a)) but
subsequently is treated as having a U.S.
beneficiary, the U.S. transferor is treated
as having additional income in the first
taxable year of the U.S. transferor in
which the trust is treated as having a
U.S. beneficiary. The amount of the

additional income is equal to the trust’s
undistributed net income, as defined in
section 665(a), at the end of the U.S.
transferor’s immediately preceding
taxable year and is subject to the rules
of section 668, providing for an interest
charge on accumulation distributions
from foreign trusts.

A commenter suggests that the rule
treating the U.S. transferor as having
additional income in the first year the
foreign trust acquires the U.S.
beneficiary exceeds the authority of
section 679, noting that in most cases
the transferor will not have received any
income from the trust.

Section 1.679-2(c)(1) of the proposed
regulations follows closely the
legislative history underlying section
679 regarding the U.S. transferor’s
recognition of additional income. The
legislative history provides that the
amount of the additional income shall
be the foreign trust’s undistributed net
income, i.e., accumulated income that
would be taxable to a beneficiary upon
distribution, as of the close of the
immediately preceding taxable year.
H.R. Rep. No. 658, 94th Cong., 1st Sess.,
at 211, Fn. 13 (1975). In short, the
legislative history provides that the U.S.
transferor’s additional income shall
receive the same treatment as
accumulation distributions to
beneficiaries of a foreign trust.
Accumulated income distributions to
beneficiaries of foreign trusts are subject
to the interest charge provided for in
section 668. Accordingly, the provision
for additional income in §1.679-2(c)(1)
of the final regulations, as well as the
application of the interest charge
provided for in section 668, are
necessary to carry out the legislative
purpose of section 679. The rule of the
proposed regulations is adopted by the
final regulations without change.

Comments Relating to § 1.679-3:
Transfers

A. Indirect Transfers—Principal
Purpose of Tax Avoidance

Section 1.679-3(a) of the proposed
regulations broadly defines the term
transfer as any direct, indirect, or
constructive transfer by a U.S. person to
a foreign trust. Section 1.679-3(c) of the
proposed regulations provides rules for
determining when there is an indirect
transfer. Under § 1.679-3(c)(1) of the
proposed regulations, a transfer to a
foreign trust by any person to whom a
U.S. person transfers property (referred
to as an intermediary) is treated as an
indirect transfer by a U.S. person if the
transfer is made pursuant to a plan one
of the principal purposes of which is the
avoidance of U.S. tax. Section 1.679-
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3(c)(2) of the proposed regulations
deems a transfer to have been made
pursuant to such a plan if certain
conditions are present.

The deemed-principal-purpose test of
§ 1.679-3(c)(2) of the proposed
regulations is similar to the deemed-
principal-purpose test in § 1.643(h)-1(a)
of the regulations, which concerns
distributions from foreign trusts to U.S.
persons through intermediaries, except
that the presumption in the proposed
regulations applies without regard to the
period of time between the transfer from
the U.S. person to the intermediary and
from the intermediary to the foreign
trust. In contrast, the deemed-principal-
purpose test of § 1.643(h)-1(a)(2)(ii)
applies only if property is distributed to
the U.S. person during the period
beginning 24 months before and ending
24 months after the intermediary’s
receipt of property from the foreign
trust. A commenter suggests that a
similar time limit should be provided in
§ 1.679-3(c)(2) with respect to outbound
transfers.

In the context of section 643(h),
Treasury and the IRS weighed the
potential for abuse in that area against
the possible adverse effect that the
deemed-principal-purpose test could
have on legitimate transactions, and
concluded that a time limitation in
§ 1.643(h)-1(a)(2) was appropriate.
However, Treasury and the IRS believe
the potential for abuse is greater in the
case of outbound transfers to foreign
trusts than in the case of inbound trust
distributions to U.S. beneficiaries.
Congress enacted section 679 in order to
prevent the tax-free accumulation of
income earned by foreign trusts over
long periods of time that provided
foreign trusts with an unwarranted
advantage over domestic trusts. H.R.
Rep. No. 658, 94th Cong., 1st Sess., at
207 (1975). Providing for a time
limitation to the application of § 1.679—
3(c) could allow for easy circumvention
of Congress’ purpose in enacting section
679. Treasury and the IRS recognize that
some transfers that were not intended to
avoid U.S. tax may come within the
presumption in the absence of a specific
time limit. However, under such
circumstances § 1.679-3(c)(2)(ii)
provides taxpayers with a way to rebut
the application of the deemed-principal-
purpose test. Therefore, the final
regulations do not include a time
limitation to the application of § 1.679—
3(c)(2)().

B. Indirect Transfers—Corporate
Distributions

One commenter asked about the
application of the indirect transfer rules
set forth in § 1.679-3(c) of the proposed

regulations to successive corporate
distributions up a chain of wholly-
owned corporations to an ultimate
shareholder that is a foreign trust. The
commenter expressed concern that, if
one of the lower-tier corporations were
a domestic corporation, § 1.679-3(c) of
the proposed regulations could
potentially treat the distributions as an
indirect transfer from the domestic
corporation to the foreign trust that
would be subject to the general rule of
§1.679-1.

Even if the distributions were
characterized as an indirect transfer
from a domestic corporation to a foreign
trust under § 1.679-3(c), the indirect
transfer would generally be treated as a
transfer for fair market value under the
final sentence of § 1.679—4(b)(1) and
would therefore be excepted from the
general rule of § 1.679—1 pursuant to
§1.679—4(a)(4). Therefore, no special
rules have been added to the final
regulations to address this situation.

C. Transfers to Entities Owned by
Foreign Trusts

Section 1.679-3(f) of the proposed
regulations provides specific rules
regarding transfers by a U.S. person to
an entity owned by a foreign trust if the
U.S. person is related to the foreign
trust. The transfer is treated as a transfer
from the U.S. person to the foreign trust,
followed by a transfer from the foreign
trust to the entity owned by the foreign
trust, unless the U.S. person
demonstrates to the satisfaction of the
Commissioner that the transfer to the
entity is properly attributable to the U.S.
person’s ownership interest in the
entity. A commenter noted potential
conflicts with this rule and judicial
doctrines concerning constructive
corporate distributions.

Section 1.679-3(f) is not intended to
override judicial doctrines concerning
constructive corporate distributions. For
example, if judicial doctrines would
recharacterize a direct transfer of
property by a domestic corporation to
an entity owned by a foreign trust as a
constructive dividend of the property to
the domestic corporation’s shareholder
followed by a constructive transfer of
the property by that shareholder to the
foreign trust and a constructive
contribution by the foreign trust to the
entity owned by the foreign trust, then
those judicial doctrines would apply
(and § 1.679-3(f) would not apply) to
the transaction.

Comments Relating to § 1.679—4:
Exceptions to General Rule—Transfers
to Trusts Described in Section 501(c)(3)
Section 1.679—-4(a)(3) of the proposed
regulations provides an exception to the

general rule of § 1.679-1 for transfers to
a foreign trust that has already received
a ruling or determination letter from the
IRS recognizing the trust’s tax exempt
status under section 501(c)(3), provided
that the letter has been neither revoked
nor modified. Commenters questioned
the requirement that a foreign trust
obtain a ruling or determination letter
from the IRS recognizing the trust’s tax
exempt status under section 501(c)(3).
They assert that the requirement may
interfere with a U.S. person’s ability to
make contributions to a foreign
charitable entity that may not be
familiar with U.S. tax laws and may not
have any reason to obtain a
determination letter from the IRS. They
suggest that the final regulations require
only that the U.S. transferor disclose to
the IRS, at such time and in such
manner as the IRS may provide, that the
transfer has been made and that the
transferor believes the transferee is an
organization described in section
501(c)(3).

In response to commenters’ concerns,
the final regulations eliminate the
requirement that the foreign trust
receive a ruling or determination letter
from the IRS recognizing the trust’s tax-
exempt status under section 501(c)(3).
The final regulations provide instead
that the general rule of § 1.679-1 does
not apply to any transfer of property to
a foreign trust that is described in
section 501(c)(3). However, taxpayers
should be aware that, under Notice 97—
34 (1997-1 C.B. 422), the U.S. transferor
has a reporting obligation on Form 3520
with respect to such a transfer, unless
the foreign trust has received a ruling or
determination letter from the IRS
recognizing the trust’s tax exempt status
under section 501(c)(3). Moreover, if the
IRS subsequently determines that the
foreign trust is not described in section
501(c)(3), the exception will not apply
for any taxable year of the U.S.
transferor, and the U.S. transferor may
be subject to interest and penalties, if
applicable.

Clarification Regarding Section 958

The final regulations clarify the
language of § 1.958—1(b) of the proposed
regulations with respect to persons who
are treated as owners under sections 671
through 679 of any portion of a foreign
trust that includes the stock of a foreign
corporation.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section



Federal Register/Vol.

66, No. 140/Friday, July 20, 2001/Rules and Regulations

37889

553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Drafting Information

The principal author of these final
regulations is Willard W. Yates of the
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.679-1 also issued under 26
U.S.C. 643(a)(7) and 679(d).

Section 1.679-2 also issued under 26
U.S.C. 643(a)(7) and679(d).,

Section 1.679-3 also issued under 26
U.S.C. 643(a)(7) and 679(d).

Section 1.679—4 also issued under 26
U.S.C. 643(a)(7), 679(a)(3) and 679(d).

Section 1.679-5 also issued under 26
U.S.C. 643(a)(7) and 679(d).

Section 1.679-6 also issued under 26
U.S.C. 643(a)(7) and 679(d).

EE

Par. 2. Sections 1.679-0, 1.679-1,
1.679-2, 1.679-3, 1.679-4, 1.679-5,
1.679-6, and 1.679-7 are added under
the undesignated center heading
“Grantors and Others Treated as
Substantial Owners” to read as follows:

§1.679-0 Outline of major topics.

This section lists the major
paragraphs contained in §§1.679-1
through 1.679-7 as follows:

8§1.679-1 U.S. transferor treated as owner
of foreign trust.

(a) In general.

(b) Interaction with sections 673 through
678.

(c) Definitions.
(1) U.S. transferor.
(2) U.S. person.
(3) Foreign trust.
(4) Property.
(5) Related person.
(6) Obligation.
(d) Examples.

8§1.679-2 Trusts treated as having a U.S.
beneficiary.

a) Existence of U.S. beneficiary.
1) In general.
2) Benefit to a U.S. person
i) In general.
ii) Certain unexpected beneficiaries.
iii) Examples
) Changes in beneficiary’s status.
i) In general.
i) Examples.
) General rules.
i) Records and documents.
ii) Additional factors.
iii) Examples.
b) Indirect U.S. beneficiaries.
1) Certain foreign entities.
2) Other indirect beneficiaries.
3) Examples.

(c) Treatment of U.S. transferor upon
foreign trust’s acquisition or loss of U.S.
beneficiary.

(1) Trusts acquiring a U.S. beneficiary.

(2) Trusts ceasing to have a U.S.
beneficiary.

(3) Examples.
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§1.679-3 Transfers.

) In general.

) Transfers by certain trusts.

) In general.

) Example.

) Indirect transfers.

) Principal purpose of tax avoidance.
2) Principal purpose of tax avoidance
deemed to exist.

3) Effect of disregarding intermediary.
i) In general.

ii) Special rule.

i) Effect on intermediary.

) Related parties.

) Examples.

) Constructive transfers.

) In general.

) Examples.

) Guarantee of trust obligations.

) In general.

2) Amount transferred.

3) Principal repayments.

4) Guarantee.

5) Examples.

f) Transfers to entities owned by a foreign
st.

1) General rule.

2) Examples.
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§1.679-4 Exceptions to general rule.

(a) In general.

(b) Transfers for fair market value.

(1) In general.

(2) Special rule.

(i) Transfers for partial consideration.
(ii) Example.

(c) Certain obligations not taken into
account.

(d) Qualified obligations.

(1) In general.

(2) Additional loans.

(3) Obligations that cease to be qualified.

(4) Transfers resulting from failed qualified
obligations.

(5) Renegotiated loans.

(6) Principal repayments.

(7) Examples.

§1.679-5 Pre-immigration trusts.
(a) In general.
(b) Special rules.
(1) Change in grantor trust status.
(2) Treatment of undistributed income.
(c) Examples.

§1.679-6 Outbound migrations of
domestic trusts.
(a) In general.
(b) Amount deemed transferred.
(c) Example.

§1.679-7 Effective dates.

(a) In general.
(b) Special rules.

§1.679-1 U.S. transferor treated as owner
of foreign trust.

(a) In general. A U.S. transferor who
transfers property to a foreign trust is
treated as the owner of the portion of
the trust attributable to the property
transferred if there is a U.S. beneficiary
of any portion of the trust, unless an
exception in § 1.679—4 applies to the
transfer.

(b) Interaction with sections 673
through 678. The rules of this section
apply without regard to whether the
U.S. transferor retains any power or
interest described in sections 673
through 677. If a U.S. transferor would
be treated as the owner of a portion of
a foreign trust pursuant to the rules of
this section and another person would
be treated as the owner of the same
portion of the trust pursuant to section
678, then the U.S. transferor is treated
as the owner and the other person is not
treated as the owner.

¢) Definitions. The following
definitions apply for purposes of this
section and §§ 1.679-2 through 1.679-7:

(1) U.S. transferor. The term U.S.
transferor means any U.S. person who
makes a transfer (as defined in § 1.679—
3) of property to a foreign trust.

(2) U.S. person. The term U.S. person
means a United States person as defined
in section 7701(a)(30), a nonresident
alien individual who elects under
section 6013(g) to be treated as a
resident of the United States, and an
individual who is a dual resident
taxpayer within the meaning of
§ 301.7701(b)-7(a) of this chapter.

(3) Foreign trust. Section
7701(a)(31)(B) defines the term foreign
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trust. See also § 301.7701-7 of this
chapter.

(4) Property. The term property means
any property including cash.

(5) Related person. A person is a
related person if, without regard to the
transfer at issue, the person is—

(i) A grantor of any portion of the trust
(within the meaning of § 1.671-2(e)(1));
(ii) An owner of any portion of the

trust under sections 671 through 679;

(iii) A beneficiary of the trust; or

(iv) A person who is related (within
the meaning of section 643(i)(2)(B)) to
any grantor, owner or beneficiary of the
trust.

(6) Obligation. The term obligation
means any bond, note, debenture,
certificate, bill receivable, account
receivable, note receivable, open
account, or other evidence of
indebtedness, and, to the extent not
previously described, any annuity
contract.

(d) Examples. The following examples
illustrate the rules of paragraph (a) of
this section. In these examples, A is a
resident alien, B is A’s son, who is a
resident alien, C'is A’s father, who is a
resident alien, D is A’s uncle, who is a
nonresident alien, and FT is a foreign
trust. The examples are as follows:

Example 1. Interaction with section 678. A
creates and funds FT. FT may provide for the
education of B by paying for books, tuition,
room and board. In addition, C has the power
to vest the trust corpus or income in himself
within the meaning of section 678(a)(1).
Under paragraph (b) of this section, A is
treated as the owner of the portion of FT
attributable to the property transferred to FT
by A and Cis not treated as the owner
thereof.

Example 2. U.S. person treated as owner of
a portion of FT. D creates and funds FT for
the benefit of B. D retains a power described
in section 676 and § 1.672(f)-3(a)(1). A
transfers property to FT. Under sections 676
and 672(f), D is treated as the owner of the
portion of FT attributable to the property
transferred by D. Under paragraph (a) of this
section, A is treated as the owner of the
portion of FT attributable to the property
transferred by A.

§1.679-2 Trusts treated as having a U.S.
beneficiary.

(a) Existence of U.S. beneficiary—(1)
In general. The determination of
whether a foreign trust has a U.S.
beneficiary is made on an annual basis.
A foreign trust is treated as having a
U.S. beneficiary unless during the
taxable year of the U.S. transferor—

(i) No part of the income or corpus of
the trust may be paid or accumulated to
or for the benefit of, directly or
indirectly, a U.S. person; and

(ii) If the trust is terminated at any
time during the taxable year, no part of
the income or corpus of the trust could

be paid to or for the benefit of, directly
or indirectly, a U.S. person.

(2) Benefit to a U.S. person—(i) In
general. For purposes of paragraph (a)(1)
of this section, income or corpus may be
paid or accumulated to or for the benefit
of a U.S. person during a taxable year
of the U.S. transferor if during that year,
directly or indirectly, income may be
distributed to, or accumulated for the
benefit of, a U.S. person, or corpus may
be distributed to, or held for the future
benefit of, a U.S. person. This
determination is made without regard to
whether income or corpus is actually
distributed to a U.S. person during that
year, and without regard to whether a
U.S. person’s interest in the trust
income or corpus is contingent on a
future event.

(ii) Certain unexpected beneficiaries.
Notwithstanding paragraph (a)(2)(i) of
this section, for purposes of paragraph
(a)(1) of this section, a person who is not
named as a beneficiary and is not a
member of a class of beneficiaries as
defined under the trust instrument is
not taken into consideration if the U.S.
transferor demonstrates to the
satisfaction of the Commissioner that
the person’s contingent interest in the
trust is so remote as to be negligible.
The preceding sentence does not apply
with respect to persons to whom
distributions could be made pursuant to
a grant of discretion to the trustee or any
other person. A class of beneficiaries
generally does not include heirs who
will benefit from the trust under the
laws of intestate succession in the event
that the named beneficiaries (or
members of the named class) have all
deceased (whether or not stated as a
named class in the trust instrument).

(iii) Examples. The following
examples illustrate the rules of
paragraphs (a)(1) and (2) of this section.
In these examples, A is a resident alien,
Bis A’s son, who is a resident alien, C
is A’s daughter, who is a nonresident
alien, and FT is a foreign trust. The
examples are as follows:

Example 1. Distribution of income to U.S.
person. A transfers property to FT. The trust
instrument provides that all trust income is
to be distributed currently to B. Under
paragraph (a)(1) of this section, FT is treated
as having a U.S. beneficiary.

Example 2. Income accumulation for the
benefit of a U.S. person. In 2001, A transfers
property to FT. The trust instrument provides
that from 2001 through 2010, the trustee of
FT may distribute trust income to C or may
accumulate the trust income. The trust
instrument further provides that in 2011, the
trust will terminate and the trustee may
distribute the trust assets to either or both of
Band C, in the trustee’s discretion. If the
trust terminates unexpectedly prior to 2011,
all trust assets must be distributed to C.

Because it is possible that income may be
accumulated in each year, and that the
accumulated income ultimately may be
distributed to B, a U.S. person, under
paragraph (a)(1) of this section FT is treated
as having a U.S. beneficiary during each of
A’s tax years from 2001 through 2011. This
result applies even though no U.S. person
may receive distributions from the trust
during the tax years 2001 through 2010.

Example 3. Corpus held for the benefit of
a U.S. person. The facts are the same as in
Example 2, except that from 2001 through
2011, all trust income must be distributed to
C. In 2011, the trust will terminate and the
trustee may distribute the trust corpus to
either or both of B and C, in the trustee’s
discretion. If the trust terminates
unexpectedly prior to 2011, all trust corpus
must be distributed to C. Because during
each of A’s tax years from 2001 through 2011
trust corpus is held for possible future
distribution to B, a U.S. person, under
paragraph (a)(1) of this section FT is treated
as having a U.S. beneficiary during each of
those years. This result applies even though
no U.S. person may receive distributions
from the trust during the tax years 2001
through 2010.

Example 4. Distribution upon U.S.
transferor’s death. A transfers property to FT.
The trust instrument provides that all trust
income must be distributed currently to C
and, upon A’s death, the trust will terminate
and the trustee may distribute the trust
corpus to either or both of B and C. Because
B may receive a distribution of corpus upon
the termination of FT, and FT could
terminate in any year, FT is treated as having
a U.S. beneficiary in the year of the transfer
and in subsequent years.

Example 5. Distribution after U.S.
transferor’s death. The facts are the same as
in Example 4, except the trust instrument
provides that the trust will not terminate
until the year following A’s death. Upon
termination, the trustee may distribute the
trust assets to either or both of Band C, in
the trustee’s discretion. All trust assets are
invested in the stock of X, a foreign
corporation, and X makes no distributions to
FT. Although no U.S. person may receive a
distribution until the year after A’s death,
and FT has no realized income during any
year of its existence, during each year in
which A is living corpus may be held for
future distribution to B, a U.S. person. Thus,
under paragraph (a)(1) of this section FT is
treated as having a U.S. beneficiary during
each of A’s tax years from 2001 through the
year of A’s death.

Example 6. Constructive benefit to U.S.
person. A transfers property to FT. The trust
instrument provides that no income or
corpus may be paid directly to a U.S. person.
However, the trust instrument provides that
trust corpus may be used to satisfy B’s legal
obligations to a third party by making a
payment directly to the third party. Under
paragraphs (a)(1) and (2) of this section, FT
is treated as having a U.S. beneficiary.

Example 7. U.S. person with negligible
contingent interest. A transfers property to
FT. The trust instrument provides that all
income is to be distributed currently to C,
and upon C’s death, all corpus is to be
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distributed to whomever of C’s three children
is then living. All of C’s children are
nonresident aliens. Under the laws of
intestate succession that would apply to FT,
if all of C’s children are deceased at the time
of C’s death, the corpus would be distributed
to A’s heirs. A’s living relatives at the time
of the transfer consist solely of two brothers
and two nieces, all of whom are nonresident
aliens, and two first cousins, one of whom,
E, is a U.S. citizen. Although it is possible
under certain circumstances that E could
receive a corpus distribution under the
applicable laws of intestate succession, for
each year the trust is in existence A is able

to demonstrate to the satisfaction of the
Commissioner under paragraph (a)(2)(ii) of
this section that E’s contingent interest in FT
is so remote as to be negligible. Provided that
paragraph (a)(4) of this section does not
require a different result, FT is not treated as
having a U.S. beneficiary.

Example 8. U.S. person with non-negligible
contingent interest. A transfers property to
FT. The trust instrument provides that all
income is to be distributed currently to D, A’s
uncle, who is a nonresident alien, and upon
A’s death, the corpus is to be distributed to
D if he is then living. Under the laws of
intestate succession that would apply to FT,
B and C would share equally in the trust
corpus if D is not living at the time of A’s
death. A is unable to demonstrate to the
satisfaction of the Commissioner that B’s
contingent interest in the trust is so remote
as to be negligible. Under paragraph (a)(2)(ii)
of this section, FT is treated as having a U.S.
beneficiary as of the year of the transfer.

Example 9. U.S. person as member of class
of beneficiaries. A transfers property to FT.
The trust instrument provides that all income
is to be distributed currently to D, A’s uncle,
who is a nonresident alien, and upon A’s
death, the corpus is to be distributed to D if
he is then living. If D is not then living, the
corpus is to be distributed to D’s
descendants. D’s grandson, E, is a resident
alien. Under paragraph (a)(2)(ii) of this
section, FT is treated as having a U.S.
beneficiary as of the year of the transfer.

Example 10. Trustee’s discretion in
choosing beneficiaries. A transfers property
to FT. The trust instrument provides that the
trustee may distribute income and corpus to,
or accumulate income for the benefit of, any
person who is pursuing the academic study
of ancient Greek, in the trustee’s discretion.
Because it is possible that a U.S. person will
receive distributions of income or corpus, or
will have income accumulated for his
benefit, FT is treated as having a U.S.
beneficiary. This result applies even if,
during a tax year, no distributions or
accumulations are actually made to or for the
benefit of a U.S. person. A may not invoke
paragraph (a)(2)(ii) of this section because a
U.S. person could benefit pursuant to a grant
of discretion in the trust instrument.

Example 11. Appointment of remainder
beneficiary. A transfers property to FT. The
trust instrument provides that the trustee
may distribute current income to C, or may
accumulate income, and, upon termination of
the trust, trust assets are to be distributed to
C. However, the trust instrument further
provides that D, A’s uncle, may appoint a

different remainder beneficiary. Because it is
possible that a U.S. person could be named
as the remainder beneficiary, and because
corpus could be held in each year for the
future benefit of that U.S. person, FT is
treated as having a U.S. beneficiary for each
year.

Example 12. Trust not treated as having a
U.S. beneficiary. A transfers property to FT.
The trust instrument provides that the trustee
may distribute income and corpus to, or
accumulate income for the benefit of C. Upon
termination of the trust, all income and
corpus must be distributed to C. Assume that
paragraph (a)(4) of this section is not
applicable under the facts and circumstances
and that A establishes to the satisfaction of
the Commissioner under paragraph (a)(2)(ii)
of this section that no U.S. persons are
reasonably expected to benefit from the trust.
Because no part of the income or corpus of
the trust may be paid or accumulated to or
for the benefit of, either directly or indirectly,
a U.S. person, and if the trust is terminated
no part of the income or corpus of the trust
could be paid to or for the benefit of, either
directly or indirectly, a U.S. person, FT is not
treated as having a U.S. beneficiary.

Example 13. U.S. beneficiary becomes non-
U.S. person. In 2001, A transfers property to
FT. The trust instrument provides that, as
long as B remains a U.S. resident, no
distributions of income or corpus may be
made from the trust to B. The trust
instrument further provides that if B becomes
a nonresident alien, distributions of income
(including previously accumulated income)
and corpus may be made to him. If B remains
a U.S. resident at the time of FT's
termination, all accumulated income and
corpus is to be distributed to C. In 2007, B
becomes a nonresident alien and remains so
thereafter. Because income may be
accumulated during the years 2001 through
2007 for the benefit of a person who is a U.S.
person during those years, FT is treated as
having a U.S. beneficiary under paragraph
(a)(1) of this section during each of those
years. This result applies even though B
cannot receive distributions from FT during
the years he is a resident alien and even
though B might remain a resident alien who
is not entitled to any distribution from FT.
Provided that paragraph (a)(4) of this section
does not require a different result and that A
establishes to the satisfaction of the
Commissioner under paragraph (a)(2)(ii) of
this section that no other U.S. persons are
reasonably expected to benefit from the trust,
FT is not treated as having a U.S. beneficiary
under paragraph (a)(1) of this section during
tax years after 2007.

(3) Changes in beneficiary’s status—(i)
In general. For purposes of paragraph
(a)(1) of this section, the possibility that
a person that is not a U.S. person could
become a U.S. person will not cause that
person to be treated as a U.S. person for
purposes of paragraph (a)(1) of this
section until the tax year of the U.S.
transferor in which that individual
actually becomes a U.S. person.
However, if a person who is not a U.S.
person becomes a U.S. person for the

first time more than 5 years after the
date of a transfer to the foreign trust by
a U.S. transferor, that person is not
treated as a U.S. person for purposes of
applying paragraph (a)(1) of this section
with respect to that transfer.

(ii) Examples. The following
examples illustrate the rules of
paragraph (a)(3) of this section. In these
examples, A is a resident alien, Bis A’s
son, who is a resident alien, Cis A’s
daughter, who is a nonresident alien,
and FT is a foreign trust. The examples
are as follows:

Example 1. Non-U.S. beneficiary becomes
U.S. person. In 2001, A transfers property to
FT. The trust instrument provides that all
income is to be distributed currently to C and
that, upon the termination of FT, all corpus
is to be distributed to C. Assume that
paragraph (a)(4) of this section is not
applicable under the facts and circumstances
and that A establishes to the satisfaction of
the Commissioner under paragraph (a)(2)(ii)
of this section that no U.S. persons are
reasonably expected to benefit from the trust.
Under paragraph (a)(3)(i) of this section, FT
is not treated as having a U.S. beneficiary
during the tax years of A in which C remains
a nonresident alien. If C first becomes a
resident alien in 2004, FT is treated as having
a U.S. beneficiary commencing in that year
under paragraph (a)(3) of this section. See
paragraph (c) of this section regarding the
treatment of A upon FT’s acquisition of a
U.S. beneficiary.

Example 2. Non-U.S. beneficiary becomes
U.S. person more than 5 years after transfer.
The facts are the same as in Example 1,
except C first becomes a resident alien in
2007. FT is treated as not having a U.S.
beneficiary under paragraph (a)(3)(i) of this
section with respect to the property transfer
by A. However, if C had previously been a
U.S. person during any prior period, the 5-
year exception in paragraph (a)(3)(i) of this
section would not apply in 2007 because it
would not have been the first time C became
a U.S. person.

(4) General rules—(i) Records and
documents. Even if, based on the terms
of the trust instrument, a foreign trust is
not treated as having a U.S. beneficiary
within the meaning of paragraph (a)(1)
of this section, the trust may
nevertheless be treated as having a U.S.
beneficiary pursuant to paragraph (a)(1)
of this section based on the following—

(A) All written and oral agreements
and understandings relating to the trust;

(B) Memoranda or letters of wishes;

(C) All records that relate to the actual
distribution of income and corpus; and

(D) All other documents that relate to
the trust, whether or not of any
purported legal effect.

(ii) Additional factors. For purposes
of determining whether a foreign trust is
treated as having a U.S. beneficiary
within the meaning of paragraph (a)(1)
of this section, the following additional
factors are taken into account—
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(A) If the terms of the trust instrument
allow the trust to be amended to benefit
a U.S. person, all potential benefits that
could be provided to a U.S. person
pursuant to an amendment must be
taken into account;

(B) If the terms of the trust instrument
do not allow the trust to be amended to
benefit a U.S. person, but the law
applicable to a foreign trust may require
payments or accumulations of income
or corpus to or for the benefit of a U.S.
person (by judicial reformation or
otherwise), all potential benefits that
could be provided to a U.S. person
pursuant to the law must be taken into
account, unless the U.S. transferor
demonstrates to the satisfaction of the
Commissioner that the law is not
reasonably expected to be applied or
invoked under the facts and
circumstances; and

(C) If the parties to the trust ignore the
terms of the trust instrument, or if it is
reasonably expected that they will do
so, all benefits that have been, or are
reasonably expected to be, provided to
a U.S. person must be taken into
account.

(iii) Examples. The following
examples illustrate the rules of
paragraph (a)(4) of this section. In these
examples, A is a resident alien, Bis A’s
son, who is a resident alien, Cis A’s
daughter, who is a nonresident alien,
and FT is a foreign trust. The examples
are as follows:

Example 1. Amendment pursuant to local
law. A creates and funds FT for the benefit
of C. The terms of FT (which, according to
the trust instrument, cannot be amended)
provide that no part of the income or corpus
of FT may be paid or accumulated during the
taxable year to or for the benefit of any U.S.
person, either during the existence of FT or
at the time of its termination. However,
pursuant to the applicable foreign law, FT
can be amended to provide for additional
beneficiaries, and there is an oral
understanding between A and the trustee that
B can be added as a beneficiary. Under
paragraphs (a)(1) and (a)(4)(ii)(B) of this
section, FT is treated as having a U.S.
beneficiary.

Example 2. Actions in violation of the
terms of the trust. A transfers property to FT.
The trust instrument provides that no U.S.
person can receive income or corpus from FT
during the term of the trust or at the
termination of FT. Notwithstanding the terms
of the trust instrument, a letter of wishes
directs the trustee of FT to provide for the
educational needs of B, who is about to begin
college. The letter of wishes contains a
disclaimer to the effect that its contents are
only suggestions and recommendations and
that the trustee is at all times bound by the
terms of the trust as set forth in the trust
instrument. Under paragraphs (a)(1) and
(a)(4)(ii)(C) of this section, FT is treated as
having a U.S. beneficiary.

(b) Indirect U.S. beneficiaries—(1)
Certain foreign entities. For purposes of
paragraph (a)(1) of this section, an
amount is treated as paid or
accumulated to or for the benefit of a
U.S. person if the amount is paid to or
accumulated for the benefit of—

(i) A controlled foreign corporation, as
defined in section 957(a);

(ii) A foreign partnership, ifa U.S.
person is a partner of such partnership;
or

(iii) A foreign trust or estate, if such
trust or estate has a U.S. beneficiary
(within the meaning of paragraph (a)(1)
of this section).

(2) Other indirect beneficiaries. For
purposes of paragraph (a)(1) of this
section, an amount is treated as paid or
accumulated to or for the benefit of a
U.S. person if the amount is paid to or
accumulated for the benefit of a U.S.
person through an intermediary, such as
an agent or nominee, or by any other
means where a U.S. person may obtain
an actual or constructive benefit.

(3) Examples. The following examples
illustrate the rules of this paragraph (b).
Unless otherwise noted, A is a resident
alien. B is A’s son and is a resident
alien. FT is a foreign trust. The
examples are as follows:

Example 1. Trust benefitting foreign
corporation. A transfers property to FT. The
beneficiary of FT is FC, a foreign corporation.
FC has outstanding solely 100 shares of
common stock. B owns 49 shares of the FC
stock and FC2, also a foreign corporation,
owns the remaining 51 shares. FC2 has
outstanding solely 100 shares of common
stock. B owns 49 shares of FC2 and
nonresident alien individuals own the
remaining 51 FC2 shares. FC is a controlled
foreign corporation (as defined in section
957(a), after the application of section
958(a)(2)). Under paragraphs (a)(1) and
(b)(1)(i) of this section, FT is treated as
having a U.S. beneficiary.

Example 2. Trust benefitting another trust.
A transfers property to FT. The terms of FT
permit current distributions of income to B.
A transfers property to another foreign trust,
FT2. The terms of FT2 provide that no U.S.
person can benefit either as to income or
corpus, but permit current distributions of
income to FT. Under paragraph (a)(1) of this
section, FT is treated as having a U.S.
beneficiary and, under paragraphs (a)(1) and
(b)(1)(iii) of this section, FT2 is treated as
having a U.S. beneficiary.

Example 3. Trust benefitting another trust
after transferor’s death. A transfers property
to FT. The terms of FT require that all income
from FT be accumulated during A’s lifetime.
In the year following A’s death, a share of FT
is to be distributed to FT2, another foreign
trust, for the benefit of B. Under paragraphs
(a)(1) and (b)(1)(iii) of this section, FT is
treated as having a U.S. beneficiary beginning
with the year of A’s transfer of property to
FT.

Example 4. Indirect benefit through use of
debit card. A transfers property to FT. The

trust instrument provides that no U.S. person
can benefit either as to income or corpus.
However, FT maintains an account with FB,
a foreign bank, and FB issues a debit card to
B against the account maintained by FT and
B is allowed to make withdrawals. Under
paragraphs (a)(1) and (b)(2) of this section, FT
is treated as having a U.S. beneficiary.

Example 5. Other indirect benefit. A
transfers property to FT. FT is administered
by FTC, a foreign trust company. FTC forms
IBC, an international business corporation
formed under the laws of a foreign
jurisdiction. IBC is the beneficiary of FT. IBC
maintains an account with FB, a foreign
bank. FB issues a debit card to B against the
account maintained by IBC and B is allowed
to make withdrawals. Under paragraphs
(a)(1) and (b)(2) of this section, FT is treated
as having a U.S. beneficiary.

(c) Treatment of U.S. transferor upon
foreign trust’s acquisition or loss of U.S.
beneficiary—(1) Trusts acquiring a U.S.
beneficiary. If a foreign trust to which a
U.S. transferor has transferred property
is not treated as having a U.S.
beneficiary (within the meaning of
paragraph (a) of this section) for any
taxable year of the U.S. transferor, but
the trust is treated as having a U.S.
beneficiary (within the meaning of
paragraph (a) of this section) in any
subsequent taxable year, the U.S.
transferor is treated as having additional
income in the first such taxable year of
the U.S. transferor in which the trust is
treated as having a U.S. beneficiary. The
amount of the additional income is
equal to the trust’s undistributed net
income, as defined in section 665(a), at
the end of the U.S. transferor’s
immediately preceding taxable year and
is subject to the rules of section 668,
providing for an interest charge on
accumulation distributions from foreign
trusts.

(2) Trusts ceasing to have a U.S.
beneficiary. If, for any taxable year of a
U.S. transferor, a foreign trust that has
received a transfer of property from the
U.S. transferor ceases to be treated as
having a U.S. beneficiary, the U.S.
transferor ceases to be treated as the
owner of the portion of the trust
attributable to the transfer beginning in
the first taxable year following the last
taxable year of the U.S. transferor during
which the trust was treated as having a
U.S. beneficiary (unless the U.S.
transferor is treated as an owner thereof
pursuant to sections 673 through 677).
The U.S. transferor is treated as making
a transfer of property to the foreign trust
on the first day of the first taxable year
following the last taxable year of the
U.S. transferor during which the trust
was treated as having a U.S. beneficiary.
The amount of the property deemed to
be transferred to the trust is the portion
of the trust attributable to the prior
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transfer to which paragraph (a)(1) of this
section applied. For rules regarding the
recognition of gain on transfers to
foreign trusts, see section 684.

(3) Examples. The rules of this
paragraph (c) are illustrated by the
following examples. A is a resident
alien, Bis A’s son, and FT is a foreign
trust. The examples are as follows:

Example 1. Trust acquiring U.S.
beneficiary. (i) In 2001, A transfers stock with
a fair market value of $100,000 to FT. The
stock has an adjusted basis of $50,000 at the
time of the transfer. The trust instrument
provides that income may be paid currently
to, or accumulated for the benefit of, B and
that, upon the termination of the trust, all
income and corpus is to be distributed to B.
At the time of the transfer, B is a nonresident
alien. A is not treated as the owner of any
portion of FT under sections 673 through
677. FT accumulates a total of $30,000 of
income during the taxable years 2001
through 2003. In 2004, B moves to the United
States and becomes a resident alien. Assume
paragraph (a)(4) of this section is not
applicable under the facts and circumstances.

(ii) Under paragraph (c)(1) of this section,
A is treated as receiving an accumulation
distribution in the amount of $30,000 in 2004
and immediately transferring that amount
back to the trust. The accumulation
distribution is subject to the rules of section
668, providing for an interest charge on
accumulation distributions.

(iii) Under paragraphs (a)(1) and (3) of this
section, beginning in 2005, A is treated as the
owner of the portion of FT attributable to the
stock transferred by A to FT in 2001 (which
includes the portion attributable to the
accumulated income deemed to be
retransferred in 2004).

Example 2. Trust ceasing to have U.S.
beneficiary. (i) The facts are the same as in
Example 1. In 2008, B becomes a nonresident
alien. On the date B becomes a nonresident
alien, the stock transferred by A to FT in
2001 has a fair market value of $125,000 and
an adjusted basis of $50,000.

(ii) Under paragraph (c)(2) of this section,
beginning in 2009, FT is not treated as having
a U.S. beneficiary, and A is not treated as the
owner of the portion of the trust attributable
to the prior transfer of stock. For rules
regarding the recognition of gain on the
termination of ownership status, see section
684.

§1.679-3 Transfers.

(a) In general. A transfer means a
direct, indirect, or constructive transfer.

(b) Transfers by certain trusts—(1) In
general. If any portion of a trust is
treated as owned by a U.S. person, a
transfer of property from that portion of
the trust to a foreign trust is treated as
a transfer from the owner of that portion
to the foreign trust.

(2) Example. The following example
illustrates this paragraph (b):

Example. In 2001, A, a U.S. citizen, creates

and funds DT, a domestic trust. A has the
power to revest absolutely in himself the title

to the property in DT and is treated as the
owner of DT pursuant to section 676. In
2004, DT transfers property to FT, a foreign
trust. A is treated as having transferred the
property to FT in 2004 for purposes of this
section.

(c) Indirect transfers—(1) Principal
purpose of tax avoidance. A transfer to
a foreign trust by any person
(intermediary) to whom a U.S. person
transfers property is treated as an
indirect transfer by a U.S. person to the
foreign trust if such transfer is made
pursuant to a plan one of the principal
purposes of which is the avoidance of
United States tax.

(2) Principal purpose of tax avoidance
deemed to exist. For purposes of
paragraph (c)(1) of this section, a
transfer is deemed to have been made
pursuant to a plan one of the principal
purposes of which was the avoidance of
United States tax if—

(i) The U.S. person is related (within
the meaning of paragraph (c)(4) of this
section) to a beneficiary of the foreign
trust, or has another relationship with a
beneficiary of the foreign trust that
establishes a reasonable basis for
concluding that the U.S. transferor
would make a transfer to the foreign
trust; and

(ii) The U.S. person cannot
demonstrate to the satisfaction of the
Commissioner that—

(A) The intermediary has a
relationship with a beneficiary of the
foreign trust that establishes a
reasonable basis for concluding that the
intermediary would make a transfer to
the foreign trust;

(B) The intermediary acted
independently of the U.S. person;

(C) The intermediary is not an agent
of the U.S. person under generally
applicable United States agency
principles; and

(D) The intermediary timely complied
with the reporting requirements of
section 6048, if applicable.

(3) Effect of disregarding
intermediary—I(i) In general. Except as
provided in paragraph (c)(3)(ii) of this
section, if a transfer is treated as an
indirect transfer pursuant to paragraph
(c)(1) of this section, then the
intermediary is treated as an agent of the
U.S. person, and the property is treated
as transferred to the foreign trust by the
U.S. person in the year the property is
transferred, or made available, by the
intermediary to the foreign trust. The
fair market value of the property
transferred is determined as of the date
of the transfer by the intermediary to the
foreign trust.

(ii) Special rule. If the Commissioner
determines, or if the taxpayer can
demonstrate to the satisfaction of the

Commissioner, that the intermediary is
an agent of the foreign trust under
generally applicable United States
agency principles, the property will be
treated as transferred to the foreign trust
in the year the U.S. person transfers the
property to the intermediary. The fair
market value of the property transferred
will be determined as of the date of the
transfer by the U.S. person to the
intermediary.

(iii) Effect on intermediary. If a
transfer of property is treated as an
indirect transfer under paragraph (c)(1)
of this section, the intermediary is not
treated as having transferred the
property to the foreign trust.

(4) Related parties. For purposes of
this paragraph (c), a U.S. transferor is
treated as related to a U.S. beneficiary
of a foreign trust if the U.S. transferor
and the beneficiary are related for
purposes of section 643(i)(2)(B), with
the following modifications—

(i) For purposes of applying section
267 (other than section 267(f)) and
section 707(b)(1), ““at least 10 percent”
is used instead of “more than 50
percent’” each place it appears; and

(ii) The principles of section
267(b)(10), using “at least 10 percent”
instead of “more than 50 percent,”
apply to determine whether two
corporations are related.

(5) Examples. The rules of this
paragraph (c) are illustrated by the
following examples:

Example 1. Principal purpose of tax
avoidance. A, a U.S. citizen, creates and
funds FT, a foreign trust, for the benefit of A’s
children, who are U.S. citizens. In 2004, A
decides to transfer an additional 1000X to the
foreign trust. Pursuant to a plan with a
principal purpose of avoiding the application
of section 679, A transfers 1000X to I, a
foreign person. I subsequently transfers
1000X to FT. Under paragraph (c)(1) of this
section, A is treated as having made a
transfer of 1000X to FT.

Example 2. U.S. person unable to
demonstrate that intermediary acted
independently. A, a U.S. citizen, creates and
funds FT, a foreign trust, for the benefit of A’s
children, who are U.S. citizens. On July 1,
2004, A transfers XYZ stock to D, A’s uncle,
who is a nonresident alien. D immediately
sells the XYZ stock and uses the proceeds to
purchase ABC stock. On January 1, 2007, D
transfers the ABC stock to FT. A is unable to
demonstrate to the satisfaction of the
Commissioner, pursuant to paragraph (c)(2)
of this section, that D acted independently of
A in making the transfer to FT. Under
paragraph (c)(1) of this section, A is treated
as having transferred the ABC stock to FT.
Under paragraph (c)(3) of this section, D is
treated as an agent of A, and the transfer is
deemed to have been made on January 1,
2007.

Example 3. Indirect loan to foreign trust.
A, a U.S. citizen, previously created and
funded FT, a foreign trust, for the benefit of
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A’s children, who are U.S. citizens. On July
1, 2004, A deposits 500X with FB, a foreign
bank. On January 1, 2005, FB loans 450X to
FT. A is unable to demonstrate to the
satisfaction of the Commissioner, pursuant to
paragraph (c)(2) of this section, that FB has
a relationship with FT that establishes a
reasonable basis for concluding that FB
would make a loan to FT or that FB acted
independently of A in making the loan.
Under paragraph (c)(1) of this section, A is
deemed to have transferred 450X directly to
FT on January 1, 2005. Under paragraph
(c)(3) of this section, FB is treated as an agent
of A. For possible exceptions with respect to
qualified obligations of the trust, and the
treatment of principal repayments with
respect to obligations of the trust that are not
qualified obligations, see § 1.679—4.
Example 4. Loan to foreign trust prior to
deposit of funds in foreign bank. The facts
are the same as in Example 3, except that A
makes the 500X deposit with FB on January
2, 2005, the day after FB makes the loan to
FT. The result is the same as in Example 3.

(d) Constructive transfers—(1) In
general. For purposes of paragraph (a) of
this section, a constructive transfer
includes any assumption or satisfaction
of a foreign trust’s obligation to a third
party.

(2) Examples. The rules of this
paragraph (d) are illustrated by the
following examples. In each example, A
is a U.S. citizen and FT is a foreign trust.
The examples are as follows:

Example 1. Payment of debt of foreign
trust. FT owes 1000X to Y, an unrelated
foreign corporation, for the performance of
services by Y for FT. In satisfaction of FT"s
liability to Y, A transfers to Y property with
a fair market value of 1000X. Under
paragraph (d)(1) of this section, A is treated
as having made a constructive transfer of the
property to FT.

Example 2. Assumption of liability of
foreign trust. FT owes 1000X to Y, an
unrelated foreign corporation, for the
performance of services by Y for FT. A
assumes FT’s liability to pay Y. Under
paragraph (d)(1) of this section, A is treated
as having made a constructive transfer of
property with a fair market value of 1000X
to FT.

(e) Guarantee of trust obligations—(1)
In general. If a foreign trust borrows
money or other property from any
person who is not a related person
(within the meaning of § 1.679-1(c)(5))
with respect to the trust (lender) and a
U.S. person (U.S. guarantor) that is a
related person with respect to the trust
guarantees (within the meaning of
paragraph (e)(4) of this section) the
foreign trust’s obligation, the U.S.
guarantor is treated for purposes of this
section as a U.S. transferor that has
made a transfer to the trust on the date
of the guarantee in an amount
determined under paragraph (e)(2) of
this section. To the extent this
paragraph causes the U.S. guarantor to

be treated as having made a transfer to
the trust, a lender that is a U.S. person
shall not be treated as having transferred
that amount to the foreign trust.

(2) Amount transferred. The amount
deemed transferred by a U.S. guarantor
described in paragraph (e)(1) of this
section is the guaranteed portion of the
adjusted issue price of the obligation
(within the meaning of § 1.1275-1(b))
plus any accrued but unpaid qualified
stated interest (within the meaning of
§1.1273-1(c)).

(3) Principal repayments. If a U.S.
person is treated under this paragraph
(e) as having made a transfer by reason
of the guarantee of an obligation,
payments of principal to the lender by
the foreign trust with respect to the
obligation are taken into account on and
after the date of the payment in
determining the portion of the trust
attributable to the property deemed
transferred by the U.S. guarantor.

(4) Guarantee. For purposes of this
section, the term guarantee—

(i) Includes any arrangement under
which a person, directly or indirectly,
assures, on a conditional or
unconditional basis, the payment of
another’s obligation;

(ii) Encompasses any form of credit
support, and includes a commitment to
make a capital contribution to the
debtor or otherwise maintain its
financial viability; and

(iii) Includes an arrangement reflected
in a comfort letter, regardless of whether
the arrangement gives rise to a legally
enforceable obligation. If an
arrangement is contingent upon the
occurrence of an event, in determining
whether the arrangement is a guarantee,
it is assumed that the event has
occurred.

(5) Examples. The rules of this
paragraph (e) are illustrated by the
following examples. In all of the
examples, A is a U.S. resident and FT
is a foreign trust. The examples are as
follows:

Example 1. Foreign lender. X, a foreign
corporation, loans 1000X of cash to FT in
exchange for FT’s obligation to repay the
loan. A guarantees the repayment of 600X of
FT’s obligation. Under paragraph (e)(2) of
this section, A is treated as having transferred
600X to FT.

Example 2. Unrelated U.S. lender. The
facts are the same as in Example 1, except X
is a U.S. person that is not a related person
within the meaning of § 1.679-1(c)(5). The
result is the same as in Example 1.

(f) Transfers to entities owned by a
foreign trust—(1) General rule. If a U.S.
person is a related person (as defined in
§1.679-1(c)(5)) with respect to a foreign
trust, any transfer of property by the
U.S. person to an entity in which the

foreign trust holds an ownership
interest is treated as a transfer of such
property by the U.S. person to the
foreign trust followed by a transfer of
the property from the foreign trust to the
entity owned by the foreign trust, unless
the U.S. person demonstrates to the
satisfaction of the Commissioner that
the transfer to the entity is properly
attributable to the U.S. person’s
ownership interest in the entity.

(2) Examples. The rules of this
paragraph (f) are illustrated by the
following examples. In all of the
examples, A is a U.S. citizen, FT is a
foreign trust, and FC is a foreign
corporation. The examples are as
follows:

Example 1. Transfer treated as transfer to
trust. A creates and funds FT, which is
treated as having a U.S. beneficiary under
§1.679-2. FT owns all of the outstanding
stock of FC. A transfers property directly to
FC. Because FT is the sole shareholder of FC,
A is unable to demonstrate to the satisfaction
of the Commissioner that the transfer is
properly attributable to A’s ownership
interest in FC. Accordingly, under this
paragraph (f), A is treated as having
transferred the property to FT, followed by a
transfer of such property by FT to FC. Under
§1.679-1(a), A is treated as the owner of the
portion of FT attributable to the property
treated as transferred directly to FT. Under
§1.367(a)-1T(c)(4)(ii), the transfer of
property by FT to FC is treated as a transfer
of the property by A to FC.

Example 2. Transfer treated as transfer to
trust. The facts are the same as in Example
1, except that FT is not treated as having a
U.S. beneficiary under § 1.679-2. Under this
paragraph (f), A is treated as having
transferred the property to FT, followed by a
transfer of such property by FT to FC. A is
not treated as the owner of FT for purposes
of § 1.679—1(a). For rules regarding the
recognition of gain on the transfer, see
section 684.

Example 3. Transfer not treated as transfer
to trust. A creates and funds FT. FC has
outstanding solely 100 shares of common
stock. FT owns 50 shares of FC stock, and A
owns the remaining 50 shares. On July 1,
2001, FT and A each transfer 1000X to FC.

A is able to demonstrate to the satisfaction of
the Commissioner that A’s transfer to FC is
properly attributable to A’s ownership
interest in FC. Accordingly, under this
paragraph (f), A’s transfer to FC is not treated
as a transfer to FT.

§1.679-4 Exceptions to general rule.

(a) In general. Section 1.679-1 does
not apply to—

(1) Any transfer of property to a
foreign trust by reason of the death of
the transferor;

(2) Any transfer of property to a
foreign trust described in sections
402(b), 404(a)(4), or 404A;

(3) Any transfer of property to a
foreign trust described in section
501(c)(3) (without regard to the
requirements of section 508(a)); and
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(4) Any transfer of property to a
foreign trust to the extent the transfer is
for fair market value.

(b) Transfers for fair market value—
(1) In general. For purposes of this
section, a transfer is for fair market
value only to the extent of the value of
property received from the trust,
services rendered by the trust, or the
right to use property of the trust. For
example, rents, royalties, interest, and
compensation paid to a trust are
transfers for fair market value only to
the extent that the payments reflect an
arm’s length price for the use of the
property of, or for the services rendered
by, the trust. For purposes of this
determination, an interest in the trust is
not property received from the trust. For
purposes of this section, a distribution
to a trust with respect to an interest held
by such trust in an entity other than a
trust or an interest in certain investment
trusts described in § 301.7701—4(c) of
this chapter, liquidating trusts described
in § 301.7701-4(d) of this chapter, or
environmental remediation trusts
described in §301.7701—4(e) of this
chapter is considered to be a transfer for
fair market value.

(2) Special rule—(i) Transfers for
partial consideration. For purposes of
this section, if a person transfers
property to a foreign trust in exchange
for property having a fair market value
that is less than the fair market value of
the property transferred, the exception
in paragraph (a)(4) of this section
applies only to the extent of the fair
market value of the property received.

(ii) Example. This paragraph (b) is
illustrated by the following example:

Example. A, a U.S. citizen, transfers
property that has a fair market value of
1000X to FT, a foreign trust, in exchange for
600X of cash. Under this paragraph (b),

§ 1.679-1 applies with respect to the transfer
of 400X (1000X less 600X) to FT.

(c) Certain obligations not taken into
account. Solely for purposes of this
section, in determining whether a
transfer by a U.S. transferor that is a
related person (as defined in § 1.679-
1(c)(5)) with respect to the foreign trust
is for fair market value, any obligation
(as defined in § 1.679-1(c)(6)) of the
trust or a related person (as defined in
§ 1.679-1(c)(5)) that is not a qualified
obligation within the meaning of
paragraph (d)(1) of this section shall not
be taken into account.

(d) Qualified obligations—(1) In
general. For purposes of this section, an
obligation is treated as a qualified
obligation only if—

(i) The obligation is reduced to
writing by an express written
agreement;

(ii) The term of the obligation does
not exceed five years (for purposes of
determining the term of an obligation,
the obligation’s maturity date is the last
possible date that the obligation can be
outstanding under the terms of the
obligation);

(ii1) All payments on the obligation
are denominated in U.S. dollars;

(iv) The yield to maturity is not less
than 100 percent of the applicable
Federal rate and not greater that 130
percent of the applicable Federal rate
(the applicable Federal rate for an
obligation is the applicable Federal rate
in effect under section 1274(d) for the
day on which the obligation is issued,
as published in the Internal Revenue
Bulletin (see §601.601(d)(2) of this
chapter));

(v) The U.S. transferor extends the
period for assessment of any income or
transfer tax attributable to the transfer
and any consequential income tax
changes for each year that the obligation
is outstanding, to a date not earlier than
three years after the maturity date of the
obligation (this extension is not
necessary if the maturity date of the
obligation does not extend beyond the
end of the U.S. transferor’s taxable year
for the year of the transfer and is paid
within such period); when properly
executed and filed, such an agreement
is deemed to be consented to for
purposes of § 301.6501(c)-1(d) of this
chapter; and

(vi) The U.S. transferor reports the
status of the loan, including principal
and interest payments, on Form 3520 for
every year that the loan is outstanding.

(2) Additional loans. If, while the
original obligation is outstanding, the
U.S. transferor or a person related to the
trust (within the meaning of § 1.679—
1(c)(5)) directly or indirectly obtains
another obligation issued by the trust, or
if the U.S. transferor directly or
indirectly obtains another obligation
issued by a person related to the trust,
the original obligation is deemed to
have the maturity date of any such
subsequent obligation in determining
whether the term of the original
obligation exceeds the specified 5-year
term. In addition, a series of obligations
issued and repaid by the trust (or a
person related to the trust) is treated as
a single obligation if the transactions
giving rise to the obligations are
structured with a principal purpose to
avoid the application of this provision.

(3) Obligations that cease to be
qualified. If an obligation treated as a
qualified obligation subsequently fails
to be a qualified obligation (e.g.,
renegotiation of the terms of the
obligation causes the term of the
obligation to exceed five years), the U.S.

transferor is treated as making a transfer
to the trust in an amount equal to the
original obligation’s adjusted issue price
(within the meaning of § 1.1275-1(b))
plus any accrued but unpaid qualified
stated interest (within the meaning of
§1.1273-1(c)) as of the date of the
subsequent event that causes the
obligation to no longer be a qualified
obligation. If the maturity date is
extended beyond five years by reason of
the issuance of a subsequent obligation
by the trust (or person related to the
trust), the amount of the transfer will
not exceed the issue price of the
subsequent obligation. The subsequent
obligation is separately tested to
determine if it is a qualified obligation.

(4) Transfers resulting from failed
qualified obligations. In general, a
transfer resulting from a failed qualified
obligation is deemed to occur on the
date of the subsequent event that causes
the obligation to no longer be a qualified
obligation. However, based on all of the
facts and circumstances, the
Commissioner may deem a transfer to
have occurred on any date on or after
the issue date of the original obligation.
For example, if at the time the original
obligation was issued, the transferor
knew or had reason to know that the
obligation would not be repaid, the
Commissioner could deem the transfer
to have occurred on the issue date of the
original obligation.

(5) Renegotiated loans. Any loan that
is renegotiated, extended, or revised is
treated as a new loan, and any transfer
of funds to a foreign trust after such
renegotiation, extension, or revision
under a pre-existing loan agreement is
treated as a transfer subject to this
section.

(6) Principal repayments. The
payment of principal with respect to
any obligation that is not treated as a
qualified obligation under this
paragraph is taken into account on and
after the date of the payment in
determining the portion of the trust
attributable to the property transferred.

(7) Examples. The rules of this
paragraph (d) are illustrated by the
following examples. In the examples, A
and B are U.S. residents and FT is a
foreign trust. The examples are as
follows:

Example 1. Demand loan. A transfers 500X
to FT in exchange for a demand note that
permits A to require repayment by FT at any
time. A is a related person (as defined in
§1.679-1(c)(5)) with respect to FT. Because
FT’s obligation to A could remain
outstanding for more than five years, the
obligation is not a qualified obligation within
the meaning of paragraph (d) of this section
and, pursuant to paragraph (c) of this section,
it is not taken into account for purposes of



37896

Federal Register/Vol.

66, No. 140/Friday, July 20, 2001/Rules and Regulations

determining whether A’s transfer is eligible
for the fair market value exception of
paragraph (a)(4) of this section. Accordingly,
§1.679-1 applies with respect to the full
500X transfer to FT.

Example 2. Private annuity. A transfers
4000X to FT in exchange for an annuity from
the foreign trust that will pay A 100X per
year for the rest of A’s life. A is a related
person (as defined in § 1.679-1(c)(5)) with
respect to FT. Because FT’s obligation to A
could remain outstanding for more than five
years, the obligation is not a qualified
obligation within the meaning of paragraph
(d)(1) of this section and, pursuant to
paragraph (c) of this section, it is not taken
into account for purposes of determining
whether A’s transfer is eligible for the fair
market value exception of paragraph (a)(4) of
this section. Accordingly, § 1.679-1 applies
with respect to the full 4000X transfer to FT.

Example 3. Loan to unrelated foreign trust.
B transfers 1000X to FT in exchange for an
obligation of the trust. The term of the
obligation is fifteen years. B is not a related
person (as defined in § 1.679-1(c)(5)) with
respect to FT. Because B is not a related
person, the fair market value of the obligation
received by B is taken into account for
purposes of determining whether B’s transfer
is eligible for the fair market value exception
of paragraph (a)(4) of this section, even
though the obligation is not a qualified
obligation within the meaning of paragraph
(d)(1) of this section.

Example 4. Transfer for an obligation with
term in excess of 5 years. A transfers property
that has a fair market value of 5000X to FT
in exchange for an obligation of the trust. The
term of the obligation is ten years. A is a
related person (as defined in § 1.679-1(c)(5))
with respect to FT. Because the term of the
obligation is greater than five years, the
obligation is not a qualified obligation within
the meaning of paragraph (d)(1) of this
section and, pursuant to paragraph (c) of this
section, it is not taken into account for
purposes of determining whether A’s transfer
is eligible for the fair market value exception
of paragraph (a)(4) of this section.
Accordingly, § 1.679-1 applies with respect
to the full 5000X transfer to FT.

Example 5. Transfer for a qualified
obligation. The facts are the same as in
Example 4, except that the term of the
obligation is 3 years. Assuming the other
requirements of paragraph (d)(1) of this
section are satisfied, the obligation is a
qualified obligation and its adjusted issue
price is taken into account for purposes of
determining whether A’s transfer is eligible
for the fair market value exception of
paragraph (a)(4) of this section.

Example 6. Effect of subsequent obligation
on original obligation. A transfers property
that has a fair market value of 1000X to FT
in exchange for an obligation that satisfies
the requirements of paragraph (d)(1) of this
section. A is a related person (as defined in
§1.679-1(c)(5)) with respect to FT. Two years
later, A transfers an additional 2000X to FT
and receives another obligation from FT that
has a maturity date four years from the date
that the second obligation was issued. Under
paragraph (d)(2) of this section, the original
obligation is deemed to have the maturity

date of the second obligation. Under
paragraph (a) of this section, A is treated as
having made a transfer in an amount equal
to the original obligation’s adjusted issue
price (within the meaning of § 1.1275-1(b))
plus any accrued but unpaid qualified stated
interest (within the meaning of § 1.1273-1(c))
as of the date of issuance of the second
obligation. The second obligation is tested
separately to determine whether it is a
qualified obligation for purposes of applying
paragraph (a) of this section to the second
transfer.

§1.679-5 Pre-immigration trusts.

(a) In general. If a nonresident alien
individual becomes a U.S. person and
the individual has a residency starting
date (as determined under section
7701(b)(2)(A)) within 5 years after
directly or indirectly transferring
property to a foreign trust (the original
transfer), the individual is treated as
having transferred to the trust on the
residency starting date an amount equal
to the portion of the trust attributable to
the property transferred by the
individual in the original transfer.

(b) Special rules—(1) Change in
grantor trust status. For purposes of
paragraph (a) of this section, if a
nonresident alien individual who is
treated as owning any portion of a trust
under the provisions of subpart E of part
I of subchapter J, chapter 1 of the
Internal Revenue Code, subsequently
ceases to be so treated, the individual is
treated as having made the original
transfer to the foreign trust immediately
before the trust ceases to be treated as
owned by the individual.

(2) Treatment of undistributed
income. For purposes of paragraph (a) of
this section, the property deemed
transferred to the foreign trust on the
residency starting date includes
undistributed net income, as defined in
section 665(a), attributable to the
property deemed transferred.
Undistributed net income for periods
before the individual’s residency
starting date is taken into account only
for purposes of determining the amount
of the property deemed transferred.

(c) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. Nonresident alien becomes
resident alien. On January 1, 2002, A, a
nonresident alien individual, transfers
property to a foreign trust, FT. On January 1,
2006, A becomes a resident of the United
States within the meaning of section
7701(b)(1)(A) and has a residency starting
date of January 1, 2006, within the meaning
of section 7701(b)(2)(A). Under paragraph (a)
of this section, A is treated as a U.S.
transferor and is deemed to transfer the
property to FT on January 1, 2006. Under
paragraph (b)(2) of this section, the property
deemed transferred to FT on January 1, 2006,

includes the undistributed net income of the
trust, as defined in section 665(a),
attributable to the property originally
transferred.

Example 2. Nonresident alien loses power
to revest property. On January 1, 2002, A, a
nonresident alien individual, transfers
property to a foreign trust, FT. A has the
power to revest absolutely in himself the title
to such property transferred and is treated as
the owner of the trust pursuant to sections
676 and 672(f). On January 1, 2008, the terms
of FT are amended to remove A’s power to
revest in himself title to the property
transferred, and A ceases to be treated as the
owner of FT. On January 1, 2010, A becomes
a resident of the United States. Under
paragraph (b)(1) of this section, for purposes
of paragraph (a) of this section A is treated
as having originally transferred the property
to FT on January 1, 2008. Because this date
is within five years of A’s residency starting
date, A is deemed to have made a transfer to
the foreign trust on January 1, 2010, his
residency starting date. Under paragraph
(b)(2) of this section, the property deemed
transferred to the foreign trust on January 1,
2010, includes the undistributed net income
of the trust, as defined in section 665(a),
attributable to the property deemed
transferred.

§1.679-6 Outbound migrations of
domestic trusts.

(a) In general. Subject to the
provisions of paragraph (b) of this
section, if an individual who is a U.S.
person transfers property to a trust that
is not a foreign trust, and such trust
becomes a foreign trust while the U.S.
person is alive, the U.S. individual is
treated as a U.S. transferor and is
deemed to transfer the property to a
foreign trust on the date the domestic
trust becomes a foreign trust.

(b) Amount deemed transferred. For
purposes of paragraph (a) of this section,
the property deemed transferred to the
trust when it becomes a foreign trust
includes undistributed net income, as
defined in section 665(a), attributable to
the property previously transferred.
Undistributed net income for periods
prior to the migration is taken into
account only for purposes of
determining the portion of the trust that
is attributable to the property
transferred by the U.S. person.

(c) Example. The following example
illustrates the rules of this section. For
purposes of the example, A is a resident
alien, Bis A’s son, who is a resident
alien, and DT is a domestic trust. The
example is as follows:

Example. Outbound migration of domestic
trust. On January 1, 2002, A transfers
property to DT, for the benefit of B. On
January 1, 2003, DT acquires a foreign trustee
who has the power to determine whether and
when distributions will be made to B. Under
section 7701(a)(30)(E) and § 301.7701—
7(d)(ii)(A) of this chapter, DT becomes a
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foreign trust on January 1, 2003. Under
paragraph (a) of this section, A is treated as
transferring property to a foreign trust on
January 1, 2003. Under paragraph (b) of this
section, the property deemed transferred to
the trust when it becomes a foreign trust
includes undistributed net income, as
defined in section 665(a), attributable to the
property deemed transferred.

§1.679-7 Effective dates.

(a) In general. Except as provided in
paragraph (b) of this section, the rules
of §§1.679-1, 1.679-2, 1.679-3, and
1.679—4 apply with respect to transfers
after August 7, 2000.

(b) Special rules. (1) The rules of
§1.679-4(c) and (d) apply to an
obligation issued after February 6, 1995,
whether or not in accordance with a
pre-existing arrangement or
understanding. For purposes of the rules
of § 1.679—4(c) and (d), if an obligation
issued on or before February 6, 1995, is
modified after that date, and the
modification is a significant
modification within the meaning of
§ 1.1001-3, the obligation is treated as if
it were issued on the date of the
modification. However, the penalty
provided in section 6677 applies only to
a failure to report transfers in exchange
for obligations issued after August 20,
1996.

(2) The rules of § 1.679-5 apply to
persons whose residency starting date is
after August 7, 2000.

(3) The rules of § 1.679-6 apply to
trusts that become foreign trusts after
August 7, 2000.

Par. 3. In § 1.958-1, the first sentence
of paragraph (b) is revised to read as
follows:

§1.958-1 Direct and indirect ownership of
stock.
* * * * *

(b) * * * For purposes of paragraph
(a)(2) of this section, stock owned,
directly or indirectly, by or for a foreign
corporation, foreign partnership, foreign
trust (within the meaning of section
7701(a)(31)) described in sections 671
through 679, or other foreign trust or
foreign estate (within the meaning of
section 7701(a)(31)) shall be considered
as being owned proportionately by its
shareholders, partners, grantors or other
persons treated as owners under
sections 671 through 679 of any portion
of the trust that includes the stock, or

beneficiaries, respectively. * * *
* * * * *

§1.958-2 [Amended]

Par. 4. In § 1.958-2, paragraph
(c)(1)(ii)(b) is amended by removing the

language “678” and adding “679” in its
place.

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.

Approved: July 9, 2001.
Mark Weinberger,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 01-17971 Filed 7-19-01; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 8956]

RIN 1545-AY25

Recognition of Gain on Certain

Transfers to Certain Foreign Trusts
and Estates

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 684 of the
Internal Revenue Code relating to
recognition of gain on certain transfers
to certain foreign trusts and estates. The
regulations affect United States persons
who transfer property to foreign trusts
and estates.
DATES: Effective Date: These regulations
are effective July 20, 2001.
Applicability Date: These regulations
are applicable to transfers of property to
foreign trusts and foreign estates after
August 7, 2000.
FOR FURTHER INFORMATION CONTACT:
Karen A. Rennie-Quarrie, (202) 622—
3880 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains final
regulations relating to the Income Tax
Regulations (CFR part 1) under section
684 of the Internal Revenue Code
(Code). On August 7, 2000, Treasury
and the IRS published a notice of
proposed rulemaking (REG-108522-00)
in the Federal Register (65 FR 48198)
under section 684 of the Code relating
to gain recognition on transfers of
property by U.S. persons to foreign
trusts and estates. Comments
responding to the notice of proposed
rulemaking were received and a public
hearing was held on November 8, 2000.
After consideration of all comments, the
proposed regulations are adopted as
final regulations as revised by this
Treasury decision.

Explanation of Provisions

I Comments and Changes to § 1.684-1:
Recognition of Gain on Transfers to
Certain Foreign Trusts and Estates

Under the proposed regulations, a
U.S. person who transfers property to a
foreign trust or estate generally must
recognize gain immediately even if
deferral might otherwise be permitted
under another provision of the Code.

One commenter questioned the
authority for the conclusion in § 1.684—
1(d) Example 4 that a U.S. person must
recognize gain immediately upon the
transfer of appreciated property to a
foreign trust in exchange for a private
annuity. The general rule in section
684(a) provides, in part, that the transfer
to the foreign trust is treated as a sale
or exchange for an amount equal to the
fair market value of the property
transferred and the transferor must
recognize the gain in the property,
except as provided in regulations. The
language of section 684(a) does not
provide for any deferral of this gain.
Moreover, the legislative history of
former section 1491 (the predecessor of
section 684 regarding transfers of
property by U.S. persons to foreign
trusts) makes it clear that Congress did
not look favorably upon deferral in the
context of transfers to foreign trusts in
exchange for private annuities: “The
committee believes that any policy in
favor of permitting deferral of tax in
private annuity transactions should not
apply to a private annuity transaction
with a foreign trust.” S. Rep. No. 94—
938, at 217, n.5 (1976). Therefore,
Treasury and the IRS do not believe it
would be appropriate to adopt
regulations that would permit deferral
in such a case. The final regulations
retain Example 4 without modification.

II. Comments and Changes to § 1.684-2:
Transfers

The proposed regulations define the
term transfer broadly to mean any
direct, indirect, or constructive transfer.
Section 1.684-2(e) of the proposed
regulations provides that if any portion
of a foreign trust is treated as owned by
a U.S. person and such portion ceases
to be treated as owned by such U.S.
person, the U.S. person is treated as
having transferred the assets of such
portion to a foreign trust immediately
before the trust is no longer treated as
owned by the U.S. person. Section
1.684-2(e)(2) Example 2 illustrates this
rule in the case of the death of the
grantor.

One commenter questioned the
authority for the position that death is
a transfer to which section 684 applies.
Section 684(a) expressly applies to “any
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transfer of property by a United States
person to a foreign estate or trust”
(emphasis added). Section 679 also
generally applies to transfers of property
by U.S. persons to foreign trusts. In the
case of section 679, however, section
679(a)(2)(A) specifically excepts
transfers by reason of death from the
application of the general rule of section
679. This exception implies that
Congress believed that, unless otherwise
excepted, a transfer by reason of death
would be a transfer to which section 679
applied. Because Congress provided no
exception in section 684 for transfers by
reason of death, it follows that section
684 applies to such transfers. Additional
support for this conclusion is found in
the information reporting rules in
section 6048(a)(3)(A)(ii), which provides
that a “reportable event” includes “the
transfer of any money or property
(directly or indirectly) to a foreign trust
by a United States person, including a
transfer by reason of death” (emphasis
added). Although section 684 generally
applies to transfers by reason of death,

§ 1.684-3(c) provides an exception to
the general rule of gain recognition in
the case of certain transfers at death.

One commenter requested guidance
concerning a transfer of property by a
domestic trust (that is not treated as
owned by another person) to a foreign
trust as a result of the testamentary
exercise of a limited power of
appointment with respect to the
domestic trust. Treasury and the IRS
believe that, under general principles
regarding limited powers of
appointment, the domestic trust, and
not the holder of the limited power of
appointment, is the transferor of the
property. Accordingly, the domestic
trust must recognize gain under the
general rule of § 1.684—1(a) unless an
exception applies. The final regulations
do not include any special rules for
such transfers.

One commenter asked about the
interaction of § 1.684—2(d) and § 1.684—
2(e) in the context of an actual transfer
of property from a foreign trust that is
treated as owned by a U.S. person to
either a foreign charitable organization
or a U.S. charity. Under § 1.684-2(d) of
the proposed regulations, if any portion
of a trust is treated as owned by a U.S.
person, a transfer of property from that
portion of the trust to a foreign trust is
treated as a transfer from the owner.
Under § 1.684-2(e) of the proposed
regulations, if a portion of a foreign trust
that is treated as owned by a U.S. person
ceases to be treated as owned by the
U.S. person, the U.S. person is treated
as having transferred the assets of that
portion of the trust to a foreign trust
immediately before such portion is no

longer treated as owned by the U.S.
person.

The commenter noted that § 1.684—
2(e) of the proposed regulation could be
read to apply in situations where a
portion of a foreign trust ceases to be
treated as owned by a U.S. person
because of an actual transfer of property
from the trust. The final regulations
clarify that § 1.684—2(e) does not apply
(and that § 1.684—2(d) may apply) when
any portion of a trust ceases to be
owned by a U.S. person by reason of an
actual transfer of property from the
trust. As a result, the general rule of gain
recognition under § 1.684—1(a) would
not apply to an actual transfer by a
foreign trust that is treated as owned by
a U.S. person to a foreign charitable
trust that meets the requirements of
§1.684-3(b), or to a U.S. charity, even
if the transfer causes the portion of the
trust to cease to be owned by the U.S.
person.

III. Comments and Changes to § 1.684—
3: Exceptions to the General Rule of
Gain Recognition

Section 1.684—3(a) of the proposed
regulations provides that a U.S. person
who transfers property to a foreign trust
is not required to recognize gain on the
transfer to the extent that any person is
treated as the owner of the trust under
section 671. One commenter questioned
whether the term any person includes
foreign persons. Although not
specifically addressed in the final
regulations, it is understood that the
term any person includes foreign as well
as U.S. persons.

Section 1.684-3(b) of the proposed
regulations provides an exception for
transfers to a foreign trust that has
already received a ruling or
determination letter from the IRS
recognizing the trust’s tax exempt status
under section 501(c)(3), provided that
the letter has been neither revoked nor
modified. Commenters questioned the
requirement that a foreign trust obtain a
ruling or determination letter from the
IRS recognizing the trust’s tax exempt
status under section 501(c)(3). They
assert that the requirement may interfere
with a U.S. person’s ability to make
contributions to a foreign charitable
entity that may not be familiar with U.S.
tax laws and may not have any reason
to obtain a determination letter from the
IRS. They suggest that the final
regulations require only that the U.S.
transferor disclose to the IRS, at such
time and in such manner as the IRS may
provide, that the transfer has been made
and that the U.S. transferor believes the
transferee is an organization described
in section 501(c)(3).

In response to commenters’ concerns,
the final regulations eliminate the
requirement that the foreign trust
receive a ruling or determination letter
from the IRS recognizing the trust’s tax
exempt status under section 501(c)(3).
The final regulations provide, instead,
that the general rule of gain recognition
does not apply to any transfer of
property to a foreign trust that is
described in section 501(c)(3) (without
regard to the requirements of section
508(a)). However, taxpayers should be
aware that, under Notice 97—34 (1997—
1 C.B. 422), the U.S. transferor has a
reporting obligation on Form 3520 with
respect to such a transfer, unless the
foreign trust has received a ruling or
determination letter from the IRS
recognizing the trust’s tax exempt status
under section 501(c)(3). Moreover, if the
IRS subsequently determines that the
foreign trust is not described in section
501(c)(3), the exception will not apply
and the U.S. transferor will be required
to recognize gain as of the time of the
original transfer, and may be subject to
interest and penalties, if applicable.

Section 1.684-3(c) of the proposed
regulations provides an exception for
transfers of property by reason of the
death of the U.S. transferor if both of the
following requirements are satisfied: (1)
The property is included in the U.S.
transferor’s gross estate for Federal
estate tax purposes, and (2) the basis of
the property in the hands of the foreign
trust is determined under section
1014(a). One commenter questioned
whether section 684 would apply in the
case of an individual who is a U.S.
person for income tax purposes, but a
non-domiciliary for estate tax purposes,
with the result that the property of the
individual would be entitled to a step-
up in basis, but would not be included
in the individual’s gross estate. The
final regulations eliminate the
requirement that the property be
included in the U.S. transferor’s gross
estate and allow the exception to apply
as long as the basis of the property in
the hands of the foreign trust is
determined under section 1014(a).

Another commenter requested that
the final regulations confirm that
section 1032 applies to provide for
nonrecognition of gain on issuer stock
transferred to a foreign trust. The
commenter noted that under former
section 1491, no excise tax was imposed
on a transfer of stock by a foreign
corporation to a foreign trust if the
corporation was not required to
recognize gain on the transfer under
section 1032. See Notice 97—18 (1997—
1 C.B. 389, Sec. II.A.1). In response to
this comment, § 1.684—3(e) of the final
regulations provides a new exception
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for transfers of stock (including treasury
stock) by a domestic corporation to a
foreign trust if the domestic corporation
is not required to recognize gain on the
transfer under section 1032.
Commenters also suggested that
contributions by U.S. persons to foreign
compensatory trusts described in
sections 402(b), 404(a)(4), or 404A
should be exempt from gain recognition
under section 684. Treasury and the IRS
have considered the proposed exception
but do not believe it is consistent with
the intended purpose of section 684.
Accordingly, the final regulations do not
include an exception for transfers to
foreign compensatory trusts. However,
the exception for transfers of stock to
which section 1032 would apply may be
available in appropriate cases for
transfers of stock of a domestic parent
company to a foreign compensatory
trust set up by a foreign subsidiary.
Another commenter requested an
exception for transfers of life insurance
contracts to foreign trusts. The
commenter noted that the proceeds of
life insurance contracts do not generally
give rise to any taxable gain if held by
a U.S. individual or trust. Congress has
recognized that life insurance contracts
might be used to effectuate
inappropriate outbound transfers of
property. As part of the repeal of section
1491 in 1997, Congress enacted section
1035(c), which provides regulatory
authority to deny the nonrecognition
treatment given to exchanges of life
insurance contracts under section
1035(a) where the exchange has the
effect of transferring property to any
person other than a U.S. person. Public
Law 105-34, §1131(b)[(c)](1). Because
of the potential for abuse and the lack
of a compelling reason for creating an
exception for offshore transfers of life
insurance contracts, Treasury and the
IRS have concluded that such an
exception is not warranted.

IV. Comments and Changes to § 1.684—
4: Outbound Migration of Domestic
Trusts

Section 1.684—4 of the proposed
regulation provides that if a U.S. person
transfers property to a domestic trust
and, for any reason, the domestic trust
becomes a foreign trust, the domestic
trust will be deemed to have transferred
all of its assets to a foreign trust and the
domestic trust must immediately
recognize gain. The proposed
regulations do, however, incorporate the
relief for inadvertent migrations that is
set forth in § 301.7701-7(d)(2).

One commenter suggested that the
final regulations should extend the
inadvertent migration rules of
§301.7701-7(d)(2) to apply to

§301.7701-7(f), which deals with the
election by certain trusts to remain
domestic trusts. Under § 301.7701—
7(d)(2), in the event of an inadvertent
change in any person that has the power
to make a substantial decision of the
trust that would cause the domestic or
foreign residency of the trust to change
(e.g., an inadvertent change from a U.S.
trustee to a foreign trustee by reason of
the U.S. trustee’s death), the trust is
allowed 12 months to make necessary
changes to avoid a change in the trust’s
residency (e.g., the replacement of the
foreign successor trustee with a U.S.
successor trustee). The commenter
suggests that a trust with an election in
force under §301.7701-7(d)(2) should
be allowed a similar amount of time to
make necessary changes if a U.S. trustee
is inadvertently replaced by a foreign
trustee.

The final regulations do not include
such a rule. Under §301.7701-7(f), a
trust generally can elect to remain a
domestic trust if it was in existence on
August 20, 1996, and it was treated as
a domestic trust on August 19, 1996.
Section 301.7701-7(f)(4)(ii) provides
that such an election terminates if
subsequent changes are made to the
trust that result in the trust no longer
having any reasonable basis for being
treated as a domestic trust under section
7701(a)(30) prior to its amendment by
the Small Business Job Protection Act of
1996 (SBJP Act), Pub. L. 104-188, 110
Stat. 1755. Whereas the “control test” of
section 7701(a)(30)(E)(ii), as enacted by
the SBJP Act, contains a relatively
bright-line test for purposes of
determining a trust’s status, thereby
necessitating the inadvertent migration
rule of § 301.7701-7(d)(2), the
determination of domestic or foreign
status prior to the SBJP Act was
governed by less objective criteria.

Under pre-SBJP Act law, an
inadvertent short-term replacement of a
domestic trustee by a foreign trustee
would not necessarily cause a change in
the trust’s status. Accordingly, a specific
inadvertent migration rule for
§301.7701-7(f) is not appropriate.
Instead, as set forth in §301.7701—
7(f)(4)(ii), an election under § 301.7701—
7(f) will not be terminated unless the
trust has no reasonable basis for being
treated as a domestic trust under pre-
SBJP Act law.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure

Act (5 U.S.C. chapter 5) does not apply
to these regulations and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Drafting Information

The principal author of these
regulations is Karen A. Rennie-Quarrie
of the Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.684—1 also issued under 26
U.S.C. 643(a)(7) and 684(a).

Section 1.684-2 also issued under 26
U.S.C. 643(a)(7) and 684(a).

Section 1.684-3 also issued under 26
U.S.C. 643(a)(7) and 684(a).

Section 1.684—4 also issued under 26
U.S.C. 643(a)(7) and 684(a).

Section 1.684-5 also issued under 26
U.S.C. 643(a)(7) and 684(a). * * *

Par. 2. Sections 1.684—1, 1.684-2,
1.684-3, 1.684—4 and 1.684—5 are added
under the undesignated centerheading
“Miscellaneous” to read as follows:

§1.684-1 Recognition of gain on transfers
to certain foreign trusts and estates.

(a) Immediate recognition of gain—(1)
In general. Any U.S. person who
transfers property to a foreign trust or
foreign estate shall be required to
recognize gain at the time of the transfer
equal to the excess of the fair market
value of the property transferred over
the adjusted basis (for purposes of
determining gain) of such property in
the hands of the U.S. transferor unless
an exception applies under the
provisions of § 1.684—3. The amount of
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gain recognized is determined on an
asset-by-asset basis.

(2) No recognition of loss. Under this
section a U.S. person may not recognize
loss on the transfer of an asset to a
foreign trust or foreign estate. A U.S.
person may not offset gain realized on
the transfer of an appreciated asset to a
foreign trust or foreign estate by a loss
realized on the transfer of a depreciated
asset to the foreign trust or foreign
estate.

(b) Definitions. The following
definitions apply for purposes of this
section:

(1) U.S. person. The term U.S. person
means a United States person as defined
in section 7701(a)(30), and includes a
nonresident alien individual who elects
under section 6013(g) to be treated as a
resident of the United States.

(2) U.S. transferor. The term U.S.
transferor means any U.S. person who
makes a transfer (as defined in § 1.684—
2) of property to a foreign trust or
foreign estate.

(3) Foreign trust. Section
7701(a)(31)(B) defines foreign trust. See
also § 301.7701-7 of this chapter.

(4) Foreign estate. Section
7701(a)(31)(A) defines foreign estate.

(c) Reporting requirements. A U.S.
person who transfers property to a
foreign trust or foreign estate must
comply with the reporting requirements
under section 6048.

(d) Examples. The following examples
illustrate the rules of this section. In all
examples, A is a U.S. person and FT is
a foreign trust. The examples are as
follows:

Example 1. Transfer to foreign trust. A
transfers property that has a fair market value
of 1000X to FT. A’s adjusted basis in the
property is 400X. FT has no U.S. beneficiary
within the meaning of § 1.679-2, and no
person is treated as owning any portion of
FT. Under paragraph (a)(1) of this section, A
recognizes gain at the time of the transfer
equal to 600X.

Example 2. Transfer of multiple properties.
A transfers property Q, with a fair market
value of 1000X, and property R, with a fair
market value of 2000X, to FT. At the time of
the transfer, A’s adjusted basis in property Q
is 700X, and A’s adjusted basis in property
R s 2200X. FT has no U.S. beneficiary within
the meaning of § 1.679-2, and no person is
treated as owning any portion of FT. Under
paragraph (a)(1) of this section, A recognizes
the 300X of gain attributable to property Q.
Under paragraph (a)(2) of this section, A does
not recognize the 200X of loss attributable to
property R, and may not offset that loss
against the gain attributable to property Q.

Example 3. Transfer for less than fair
market value. A transfers property that has a
fair market value of 1000X to FT in exchange
for 400X of cash. A’s adjusted basis in the
property is 200X. FT has no U.S. beneficiary
within the meaning of § 1.679-2, and no

person is treated as owning any portion of
FT. Under paragraph (a)(1) of this section, A
recognizes gain at the time of the transfer
equal to 800X.

Example 4. Exchange of property for
private annuity. A transfers property that has
a fair market value of 1000X to FT in
exchange for FT's obligation to pay A 50X
per year for the rest of A’s life. A’s adjusted
basis in the property is 100X. FT has no U.S.
beneficiary within the meaning of § 1.679-2,
and no person is treated as owning any
portion of FT. A is required to recognize gain
equal to 900X immediately upon transfer of
the property to the trust. This result applies
even though A might otherwise have been
allowed to defer recognition of gain under
another provision of the Internal Revenue
Code.

Example 5. Transfer of property to related
foreign trust in exchange for qualified
obligation. A transfers property that has a fair
market value of 1000X to FT in exchange for
FT’s obligation to make payments to A during
the next four years. FT is related to A as
defined in § 1.679-1(c)(5). The obligation is
treated as a qualified obligation within the
meaning of § 1.679—-4(d), and no person is
treated as owning any portion of FT. A’s
adjusted basis in the property is 100X. A is
required to recognize gain equal to 900X
immediately upon transfer of the property to
the trust. This result applies even though A
might otherwise have been allowed to defer
recognition of gain under another provision
of the Internal Revenue Code. Section 1.684—
3(d) provides rules relating to transfers for
fair market value to unrelated foreign trusts.

§1.684-2 Transfers.

(a) In general. A transfer means a
direct, indirect, or constructive transfer.
(b) Indirect transfers—(1) In general.

Section 1.679-3(c) shall apply to
determine if a transfer to a foreign trust
or foreign estate, by any person, is
treated as an indirect transfer by a U.S.
person to the foreign trust or foreign
estate.

(2) Examples. The following examples
illustrate the rules of this paragraph (b).
In all examples, A is a U.S. citizen, FT
is a foreign trust, and I is A’s uncle, who
is a nonresident alien. The examples are
as follows:

Example 1. Principal purpose of tax
avoidance. A creates and funds FT for the
benefit of A’s cousin, who is a nonresident
alien. FT has no U.S. beneficiary within the
meaning of § 1.679-2, and no person is
treated as owning any portion of FT. In 2004,
A decides to transfer additional property
with a fair market value of 1000X and an
adjusted basis of 600X to FT. Pursuant to a
plan with a principal purpose of avoiding the
application of section 684, A transfers the
property to I I subsequently transfers the
property to FT. Under paragraph (b) of this
section and § 1.679-3(c), A is treated as
having transferred the property to FT.

Example 2. U.S. person unable to
demonstrate that intermediary acted
independently. A creates and funds FT for
the benefit of A’s cousin, who is a

nonresident alien. FT has no U.S. beneficiary
within the meaning of § 1.679-2, and no
person is treated as owning any portion of
FT. On July 1, 2004, A transfers property
with a fair market value of 1000X and an
adjusted basis of 300X to I, a foreign person.
On January 1, 2007, at a time when the fair
market value of the property is 1100X, I
transfers the property to FT. A is unable to
demonstrate to the satisfaction of the
Commissioner, under § 1.679-3(c)(2)(ii), that
I acted independently of A in making the
transfer to FT. Under paragraph (b) of this
section and §1.679-3(c), A is treated as
having transferred the property to FT. Under
paragraph (b) of this section and § 1.679—
3(c)(3), Iis treated as an agent of A, and the
transfer is deemed to have been made on
January 1, 2007. Under § 1.684—1(a), A
recognizes gain equal to 800X on that date.

(c) Constructive transfers. Section
1.679-3(d) shall apply to determine if a
transfer to a foreign trust or foreign
estate is treated as a constructive
transfer by a U.S. person to the foreign
trust or foreign estate.

(d) Transfers by certain trusts—(1) In
general. If any portion of a trust is
treated as owned by a U.S. person, a
transfer of property from that portion of
the trust to a foreign trust is treated as
a transfer from the owner of that portion
to the foreign trust.

(2) Examples. The following examples
illustrate the rules of this paragraph (d).
In all examples, A is a U.S. person, DT
is a domestic trust, and FT is a foreign
trust. The examples are as follows:

Example 1. Transfer by a domestic trust.
On January 1, 2001, A transfers property
which has a fair market value of 1000X and
an adjusted basis of 200X to DT. A retains the
power to revoke DT. On January 1, 2003, DT
transfers property which has a fair market
value of 500X and an adjusted basis of 100X
to FT. At the time of the transfer, FT has no
U.S. beneficiary as defined in § 1.679-2 and
no person is treated as owning any portion
of FT. A is treated as having transferred the
property to FT and is required to recognize
gain of 400X, under § 1.684-1, at the time of
the transfer by DT to FT.

Example 2. Transfer by a foreign trust. On
January 1, 2001, A transfers property which
has a fair market value of 1000X and an
adjusted basis of 200X to FT1. At the time of
the transfer, FT1 has a U.S. beneficiary as
defined in § 1.679-2 and A is treated as the
owner of FT1 under section 679. On January
1, 2003, FT1 transfers property which has a
fair market value of 500X and an adjusted
basis of 100X to FT2. At the time of the
transfer, FT2 has no U.S. beneficiary as
defined in § 1.679-2 and no person is treated
as owning any portion of FT2. A is treated
as having transferred the property to FT2 and
is required to recognize gain of 400X, under
§ 1.684—1, at the time of the transfer by FT'1
to FT2.

(e) Deemed transfers when foreign
trust no longer treated as owned by a
U.S. person—(1) In general. If any
portion of a foreign trust is treated as
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owned by a U.S. person under subpart
E of part I of subchapter J, chapter 1 of
the Internal Revenue Code, and such
portion ceases to be treated as owned by
that person under such subpart (other
than by reason of an actual transfer of
property from the trust to which

§ 1.684—2(d) applies), the U.S. person
shall be treated as having transferred,
immediately before (but on the same
date that) the trust is no longer treated
as owned by that U.S. person, the assets
of such portion to a foreign trust.

(2) Examples. The following examples
illustrate the rules of this paragraph (e).
In all examples, A is a U.S. citizen and
FT is a foreign trust. The examples are
as follows:

Example 1. Loss of U.S. beneficiary.—(i)
On January 1, 2001, A transfers property,
which has a fair market value of 1000X and
an adjusted basis of 400X, to FT. At the time
of the transfer, FT has a U.S. beneficiary
within the meaning of § 1.679-2, and A is
treated as owning FT under section 679.
Under § 1.684-3(a), § 1.684—1 does not cause
A to recognize gain at the time of the transfer.

(ii) On July 1, 2003, FT ceases to have a
U.S. beneficiary as defined in § 1.679-2(c)
and as of that date neither A nor any other
person is treated as owning any portion of
FT. Pursuant to § 1.679-2(c)(2), if FT ceases
to be treated as having a U.S. beneficiary, A
will cease to be treated as owner of FT
beginning on the first day of the first taxable
year following the last taxable year in which
there was a U.S. beneficiary. Thus, on
January 1, 2004, A ceases to be treated as
owner of FT. On that date, the fair market
value of the property is 1200X and the
adjusted basis is 350X. Under paragraph
(e)(1) of this section, A is treated as having
transferred the property to FT on January 1,
2004, and must recognize 850X of gain at that
time under §1.684-1.

Example 2. Death of grantor. (i) The initial
facts are the same as in paragraph (i) of
Example 1.

(ii) On July 1, 2003, A dies, and as of that
date no other person is treated as the owner
of FT. On that date, the fair market value of
the property is 1200X, and its adjusted basis
equals 350X. Under paragraph (e)(1) of this
section, A is treated as having transferred the
property to FT immediately before his death,
and generally is required to recognize 850X
of gain at that time under § 1.684-1.
However, an exception may apply under
§1.684-3(c).

Example 3. Release of a power. (i) On
January 1, 2001, A transfers property that has
a fair market value of 500X and an adjusted
basis of 200X to FT. At the time of the
transfer, FT does not have a U.S. beneficiary
within the meaning of § 1.679-2. However, A
retains the power to revoke the trust. A is
treated as the owner of the trust under
section 676 and, therefore, under §1.684—
3(a), A is not required to recognize gain
under § 1.684—1 at the time of the transfer.

(ii) On January 1, 2007, A releases the
power to revoke the trust and, as of that date,
neither A nor any other person is treated as
owning any portion of FT. On that date, the

fair market value of the property is 900X, and
its adjusted basis is 200X. Under paragraph
(e)(1) of this section, A is treated as having
transferred the property to FT on January 1,
2007, and must recognize 700X of gain at that
time.

(f) Transfers to entities owned by a
foreign trust. Section 1.679-3(f)
provides rules that apply with respect to
transfers of property by a U.S. person to
an entity in which a foreign trust holds
an ownership interest.

§1.684-3 Exceptions to general rule of
gain recognition.

(a) Transfers to grantor trusts. The
general rule of gain recognition under
§1.684—-1 shall not apply to any transfer
of property by a U.S. person to a foreign
trust to the extent that any person is
treated as the owner of the trust under
section 671. Section 1.684—2(e) provides
rules regarding a subsequent change in
the status of the trust.

(b) Transfers to charitable trusts. The
general rule of gain recognition under
§1.684—1 shall not apply to any transfer
of property to a foreign trust that is
described in section 501(c)(3) (without
regard to the requirements of section
508(a)).

(c) Certain transfers at death. The
general rule of gain recognition under
§ 1.684—1 shall not apply to any transfer
of property by reason of death of the
U.S. transferor if the basis of the
property in the hands of the foreign
trust is determined under section
1014(a).

(d) Transfers for fair market value to
unrelated trusts. The general rule of gain
recognition under § 1.684—1 shall not
apply to any transfer of property for fair
market value to a foreign trust that is not
a related foreign trust as defined in
§1.679-1(c)(5). Section 1.671-2(e)(2)(ii)
defines fair market value.

(e) Transfers to which section 1032
applies. The general rule of gain
recognition under § 1.684—1 shall not
apply to any transfer of stock (including
treasury stock) by a domestic
corporation to a foreign trust if the
domestic corporation is not required to
recognize gain on the transfer under
section 1032.

(f) Certain distributions to trusts. For
purposes of this section, a transfer does
not include a distribution to a trust with
respect to an interest held by such trust
in an entity other than a trust or an
interest in certain investment trusts
described in § 301.7701-4(c) of this
chapter, liquidating trusts described in
§301.7701—4(d) of this chapter, or
environmental remediation trusts
described in § 301.7701—4(e) of this
chapter.

(g) Examples. The following examples
illustrate the rules of this section. In all

examples, A is a U.S. citizen and FT is
a foreign trust. The examples are as
follows:

Example 1. Transfer to owner trust. In
2001, A transfers property which has a fair
market value of 1000X and an adjusted basis
equal to 400X to FT. At the time of the
transfer, FT has a U.S. beneficiary within the
meaning of § 1.679-2, and A is treated as
owning FT under section 679. Under
paragraph (a) of this section, § 1.684—1 does
not cause A to recognize gain at the time of
the transfer. See § 1.684—2(e) for rules that
may require A to recognize gain if the trust
is no longer owned by A.

Example 2. Transfer of property at death:
Basis determined under section 1014(a). (i)
The initial facts are the same as Example 1.

(ii) A dies on July 1, 2004. The fair market
value at A’s death of all property transferred
to FT by A is 1500X. The basis in the
property is 400X. A retained the power to
revoke FT, thus, the value of all property
owned by FT at A’s death is includible in A’s
gross estate for U.S. estate tax purposes.
Pursuant to paragraph (c) of this section, A
is not required to recognize gain under
§ 1.684—1 because the basis of the property in
the hands of the foreign trust is determined
under section 1014(a).

Example 3. Transfer of property at death:
Basis not determined under section 1014(a).

(i) The initial facts are the same as
Example 1.

(ii) A dies on July 1, 2004. The fair market
value at A’s death of all property transferred
to FT by A is 1500X. The basis in the
property is 400X. A retains no power over
FT, and FT’s basis in the property transferred
is not determined under section 1014(a).
Under § 1.684—2(e)(1), A is treated as having
transferred the property to FT immediately
before his death, and must recognize 1100X
of gain at that time under § 1.684-1.

Example 4. Transfer of property for fair
market value to an unrelated foreign trust. A
sells a house with a fair market value of
1000X to FT in exchange for a 30-year note
issued by FT. A is not related to FT as
defined in § 1.679-1(c)(5). FT is not treated
as owned by any person. Pursuant to
paragraph (d) of this section, A is not
required to recognize gain under § 1.684-1.

§1.684-4 Outbound migrations of
domestic trusts.

(a) In general. If a U.S. person
transfers property to a domestic trust,
and such trust becomes a foreign trust,
and neither trust is treated as owned by
any person under subpart E of part I of
subchapter J, chapter 1 of the Internal
Revenue Code, the trust shall be treated
for purposes of this section as having
transferred all of its assets to a foreign
trust and the trust is required to
recognize gain on the transfer under
§ 1.684—1(a). The trust must also comply
with the rules of section 6048.

(b) Date of transfer. The transfer
described in this section shall be
deemed to occur immediately before,
but on the same date that, the trust
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meets the definition of a foreign trust set
forth in section 7701(a)(31)(B).

(c) Inadvertent migrations. In the
event of an inadvertent migration, as
defined in § 301.7701-7(d)(2) of this
chapter, a trust may avoid the
application of this section by complying
with the procedures set forth in
§301.7701-7(d)(2) of this chapter.

(d) Examples. The following examples
illustrate the rules of this section. In all
examples, A is a U.S. citizen, Bis a U.S.
citizen, C is a nonresident alien, and T
is a trust. The examples are as follows:

Example 1. Migration of domestic trust
with U.S. beneficiaries. A transfers property
which has a fair market value of 1000X and
an adjusted basis equal to 400X to T, a
domestic trust, for the benefit of A’s children
who are also U.S. citizens. B is the trustee of
T. On January 1, 2001, while A is still alive,
B resigns as trustee and C becomes successor
trustee under the terms of the trust. Pursuant
to § 301.7701-7(d) of this chapter, T becomes
a foreign trust. T has U.S. beneficiaries
within the meaning of § 1.679-2 and A is,
therefore, treated as owning FT under section
679. Pursuant to § 1.684—3(a), neither A nor
T is required to recognize gain at the time of
the migration. Section 1.684-2(e) provides
rules that may require A to recognize gain
upon a subsequent change in the status of the
trust.

Example 2. Migration of domestic trust
with no U.S. beneficiaries. A transfers
property which has a fair market value of
1000X and an adjusted basis equal to 400X
to T, a domestic trust for the benefit of A’s
mother who is not a citizen or resident of the
United States. T is not treated as owned by
another person. B is the trustee of T. On
January 1, 2001, while A is still alive, B
resigns as trustee and C becomes successor
trustee under the terms of the trust. Pursuant
to §301.7701-7(d) of this chapter, T becomes
a foreign trust, FT. FT has no U.S.
beneficiaries within the meaning of § 1.679—
2 and no person is treated as owning any
portion of FT. T is required to recognize gain
of 600X on January 1, 2001. Paragraph (c) of
this section provides rules with respect to an
inadvertent migration of a domestic trust.

§1.684-5 Effective date.

Sections 1.684-1 through 1.684—4
apply to transfers of property to foreign
trusts and foreign estates after August 7,
2000.

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Approved: July 9, 2001.

Mark Weinberger,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 01-17972 Filed 7—19-01; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE
Office of the Attorney General
28 CFR Parts 0 and 27

[A.G. Order No. 2492-2001]

Office of the Inspector General

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This rule amends the
Department’s organizational regulations
to revise the description of the functions
and responsibilities of the Office of the
Inspector General. The amendments
concern the jurisdiction of the Office of
the Inspector General to investigate
allegations of misconduct by employees
of the Federal bureau of Investigation
and Drug Enforcement Administration.
This rule also makes conforming
changes to the Department’s existing
regulations concerning the investigation
of whistleblower disclosures made by
employees of the FBL

EFFECTIVE DATE: July 11, 2001.

FOR FURTHER INFORMATION CONTACT:
Kevin R. Jones, Deputy Assistant
Attorney General, Office of Legal Policy,
U.S. Department of Justice, Washington,
DC 20530, (202) 514—4604.

SUPPLEMENTARY INFORMATION: The
Attorney General is amending current
Department of Justice regulations, in
Part 0, Subpart E—4 of title 28, Code of
Federal Regulations, describing the
jurisdiction and functions of the Office
of the Inspector General (OIG).
Currently, evidence and non-frivolous
allegations of serious misconduct by
employees of the Federal Bureau of
Investigation (FBI) and Drug
Enforcement Administration (DEA)
must be reported to the FBI Office of
Professional Responsibility (FBI-OPR)
and the DEA Office of Professional
Responsibility (DEA—OPR), respectively.
The OIG refers to FBI-OPR and DEA—
OPR allegations of misconduct within
their respective jurisdictions for
appropriate action. The OIG refers to the
Department’s Office of Professional
Responsibility (OPR) allegations of
serious misconduct (1) by Department
attorneys relating to the exercise of their
authority to investigate, litigate, or
provide legal advice; and (2) by
Department law enforcement personnel
relating to (or in connection with)
allegations of misconduct by a
Department attorney that relate to the
exercise of the attorney’s authority to
investigate, litigate, or provide legal
advice. At the request of the Inspector
General, the Deputy Attorney General
may assign to the OIG a matter within

the jurisdiction of FBI-OPR, DEA—-OPR,
or DOJ-OPR.

Pursuant to these amendments, all
evidence and non-frivolous allegations
of criminal wrongdoing and serious
administrative misconduct by
Department of Justice employees shall
be reported to the OIG except for those
allegations concerning serious
misconduct by Department attorneys or
investigators that are within the
jurisdiction of OPR. With respect to
evidence and non-frivolous allegations
of criminal wrongdoing and serious
administrative misconduct by
employees of the FBI and DEA, the OIG
will determine whether it will
investigate such allegations or whether
they will be investigated by FBI-OPR or
DEA-OPR.

This rule also makes changes to the
Department’s existing regulations in 28
CFR 27.1(b) with respect to the
investigations of whistleblower
disclosures made by employees of the
FBI, in order to conform with the
provisions of Part 0, Subpart E—4, as
amended, regarding the authority of the
OIG. In addition, this rule makes a
technical change to § 27.4 to reflect
recent change in name of the Office of
Attorney Personnel Management to the
Office of Attorney Recruitment and
Management.

Certifications and Determinations
Administrative Procedure Act

This rule relates to matters of agency
management or personnel, and is
therefore exempt from the usual
requirements of prior notice and
comment and a 30-day delay in the
effective date. See 5 U.S.C. 553(a)(2).
Moreover, to the extent that rulemaking
procedures are otherwise applicable, the
Department finds that this is exempt
from the requirements of prior notice
and comment as a rule of agency
organization, procedure, or practice. See
5 U.S.C. 553(b)(A). Similarly, the
effective date of the rule need not be
delayed for 30 days after publication
because the rule is not a “substantive
rule.” See 5 U.S.C. 553(d); 5 U.S.C.
552(a)(1)(D).

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. It is
a rule relating to agency management or
personnel and is therefore excluded
from the scope of a covered “rule” for
purposes of Chapter 8 of Title 5, U.S.C.
See 5 U.S.C. 804(3)(B). Moreover, to the
extent that this rule would be
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considered to be a rule of agency
organization, procedure, or practice, it is
excluded from the scope of a covered
“rule” pursuant to 5 U.S.C. 804(3)(C).
The amendments relate to the Attorney
General’s determination with respect to
how Department of Justice components
shall handle certain matters within the
authority of the Attorney General as
head of the Department of Justice, and
the Department has determined that this
rule does not substantially affect the
rights or obligations of non-agency
parties.

Accordingly, because this action is
not a covered ‘‘rule,” it is exempt from
the requirement for the Department to
submit a report to each House of
Congress and to the Comptroller General
before this rule can take effect, as
provided in 5 U.S.C. 801(a)(1).

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this rule
and, by approving it, certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Executive Order 12866

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, Regulatory Planning and
Review. The Department of Justice has
determined that this is not a ““significant
regulatory action” under section 3(f) of
Executive Order 12866, and that it
relates to a matter of agency
organization, management, or
personnel. See Executive Order 12866,
section 3(d)(3). Accordingly, this rule
has not been reviewed by the Office of
Management and Budget.

Executive Order 12612

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988—Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal

government, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

List of Subjects

28 CFR Part 0

Authority delegations (Government
agencies), Government employees,
Organization and functions
(Government agencies), Whistleblowing.

28 CFR Part 27

Government Employees, Justice
Department, Organization and functions
(Government agencies), Whistleblowing.

Accordingly, by virtue of the
authority vested in me as Attorney
General, including 5 U.S.C. 301 and 28
U.S.C. 509 and 510, Part 0, Subpart E—
4, and Part 27 of title 28 of the Code of
Federal Regulations, are amended as
follows:

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

1. The authority citation of part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 515-519.

2. Paragraph (a) of section 0.29c is
revised to read as follows:

8§0.29c Reporting allegations of employee
misconduct.

(a) Reporting to the OIG. Evidence and
non-frivolous allegations of criminal
wrongdoing or serious administrative
misconduct by Department employees
shall be reported to the OIG, or to a
supervisor or a Department component’s
internal affairs office for referral to the
OIG, except as provided in paragraph (b)
of this section.

* * * * *

3. Paragraph (c) of §0.29c is amended
by adding the words “‘by the OIG”
between the words “reported” and “to”.

4. Paragraph (d) of § 0.29c is amended
by adding the words ‘‘by the OIG”
between the words “reported” and “to”.

5.In §0.29d, paragraph (a) is revised
to read as follows:

§0.29d Whistleblower protection for FBI
employees.

(a) Protected disclosures by FBI
employees. Disclosures of information
by an FBI employee that the employee
reasonably believes evidences a
violation of any law, rule, or regulation,
or mismanagement, gross waste of
funds, an abuse of authority, or a

substantial and specific danger to public
health or safety are protected
disclosures when they are reported as
provided in § 27.1 of this chapter. Any
office or official (other than the OIG or
DOJ-OPR) receiving a protected
disclosure shall promptly report such
disclosure to the OIG or DOJ-OPR. The
OIG or DOJ-OPR may refer such
allegations to FBI-OPR for investigation
unless the Deputy Attorney General
determines that such referral shall not

be made.
* * * * *

6. Section 0.29e is amended by:

a. Revising paragraphs (a)(1), (a)(2),
(a)(3), and (a)(5);

b. Amending the introductory text in
paragraph (a)(6) by removing “another
internal investigative component”” and
by adding in its place “DOJ-OPR”;

c. Amending paragraph (a)(6)(i) by
removing “‘the component” and by
adding in its place “DOJ-OPR”;

d. Amending paragraph (a)(7) by
removing “‘the other investigative
component” and by adding in its place
“DOJ-0OPR”; to read as follows:

§29e Relationship to other departmental
units.

(a) * % %

(1) The OIG refers to DOJ-OPR
allegations of misconduct within DOJ-
OPR’s jurisdiction and may refer to
another component the investigation of
an allegation of misconduct on the part
of an employee of that component;

(2) The OIG may refer to a Department
component’s internal affairs office
allegations of misconduct within that
office’s jurisdiction or may investigate
such allegations on its own;

(3) DOJ-OPR refers to the OIG
allegations involving misconduct by
Department attorneys or investigators
that do not relate to the exercise of an
attorney’s authority to investigate,
litigate, or provide legal advice.

(4) EE

(5) All Department components report
to the OIG all non-frivolous allegations
of criminal wrongdoing and serious
administrative misconduct involving
any of their employees except
allegations involving Department
attorneys and investigators that relate to
an attorney’s authority to litigate,
investigate, or provide legal advice.

* * * * *

§0.29h Specific authorities of the
Inspector General.

7. Paragraph (a) of section 0.29h is
amended by removing “the” between
“to” and “administration” and by
adding in its place “criminal
wrongdoing and administrative
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misconduct of Department employees
and”.

PART 27—WHISTLEBLOWER
PROTECTION FOR FEDERAL BUREAU
OF INVESTIGATION EMPOYEES

8. The authority citation for part 27
continues to read as follows:

Authority: 5 U.S.C. 301, 3151; 28 U.S.C.
509, 510, 515-519; President’s Memorandum
to the Attorney General, Delegation of
Responsibilities Concerning FBI Employees
Under the Civil Service Reform Act of 1978,
3 CFR p. 284 (1997).

9.In §27.1, paragraph (b) is revised to
read as follows:

§27.1 Making a protected disclosure.

(b) Any office or official (other than
the OIG or OPR) receiving a protected
disclosure shall promptly report such
disclosure to the OIG or OPR for
investigation. The OIG and OPR shall
proceed in accordance with procedures
establishing their respective
jurisdiction. The OIG or OPR may refer
such allegations to FBI-OPR for
investigation unless the Deputy
Attorney General determines that such
referral shall not be made.

§27.4 Corrective action and other relief;
Director, Office of Attorney Recruitment and
Management.

10. In § 27.4, the heading is revised to
read as shown above.

11.In § 27.4, paragraph (a) is
amended by removing “Attorney
Personnel Management” and by adding
in its place “Attorney Recruitment and
Management”’.

Dated: July 11, 2001.
John Ashcroft,
Attorney General.
[FR Doc. 01-18087 Filed 7—19-01; 8:45 am)]
BILLING CODE 4410-AR-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 123-1123a; FRL-7015-9]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is announcing it is
approving a revision to the Missouri
State Implementation Plan (SIP). EPA is
approving a revision to Missouri rule

“Control of Emissions From Industrial
Surface Coating Operations.” This
revision will ensure consistency
between the state and Federally
approved rules, and ensure Federal
enforceability of the state’s air program
rule revision pursuant to section 110 of
the Clean Air Act.

EFFECTIVE DATE: This direct final rule
will be effective September 18, 2001
unless EPA receives adverse comments
by August 20, 2001. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

Copies of the state submittal(s) are
available at the following addresses for
inspection during normal business
hours: Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, Kansas 66101; and the
Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M Street,
SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we, us, or our” is used, we mean EPA.

This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is being addressed in this notice?

Have the requirements for approval of a
SIP revision been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by us. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: Carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally enforceable SIP.

Each Federally approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by us under
section 110 of the CAA are incorporated
into the Federally approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, Part 52,
entitled “Approval and Promulgations
of Implementation Plans.”” The actual
state regulations which are approved are
not reproduced in their entirety in the
CFR outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in the CAA.

What Is Being Addressed in This
Notice?

The state of Missouri has requested
that EPA approve as a revision to the
Missouri SIP recently adopted revisions
to rule 10 CSR 10-5.330, “Control of
Emissions From Industrial Surface
Coating Operations.” This rule is
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applicable in the St. Louis
nonattainment area.

This rule was revised to delete
conditions for aerospace manufacture
and rework facilities which are also
contained in rule 10 CSR 10-5.295,
“Control of Emissions From Aerospace
Manufacture and Rework Facilities.”
This revision eliminates duplicate
requirements for these facilities, but
does not relax any applicable
requirements.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR section
51.102. The submittal also satisfied the
completeness criteria of 40 CFR part 51,
Appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this notice, the revisions meet
the substantive SIP requirements of the
CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

EPA is processing this action as a
direct final action because the revisions
make routine changes to the existing
rules which are noncontroversial.
Therefore, we do not anticipate any
adverse comments.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves
preexisting requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as

specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, our
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), we have no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
we have taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive Order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a

rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. We will submit a report
containing this rule and other required
information to the United States Senate,
the United States House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 18, 2001. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: June 29, 2001.

William Rice,
Acting Regional Administrator, Region 7.

Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

2.In §52.1320(c) the table is amended
under Chapter 5 by revising the entry
for ““10-5.330" to read as follows:

§52.1320 Identification of plan.
* * * * *
(C) * x %
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State effective

EPA approval

Missouri citation Title date date Explanation
Missouri Department of Natural Resources

* * * * * * *
Chapter 5—Air Quality Standards and Air Pollution Control Regulations for the St. Louis Metropolitan Area

* * * * * * *
10-5.330 .coooveeiieie e Control of Emissions From Industrial Surface Coating Oper- 12/30/00 7/20/01 66 FR
ations. 37906

* * * * * * *

* * * * *

[FR Doc. 01-18089 Filed 7-19-01; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 119-1119a; FRL-7015-8]

Approval and Promulgation of
Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the state of Missouri. This
approval pertains to revisions to a rule
which controls emissions from
aluminum foil rolling sources in the St.
Louis, Missouri, nonattainment area.
The effect of this approval is to ensure
Federal enforceability of the state air
program rules and to maintain
consistency between the state-adopted
rules and the approved SIP.

DATES: This direct final rule will be
effective on September 18, 2001 unless
EPA receives adverse comments by
August 20, 2001. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Comments may be mailed to
Wayne Kaiser, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above listed Region 7
location. The interested persons
wanting to examine these documents

should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
‘“we, us, or our” is used, we mean EPA.
This section provides additional
information by addressing the following
questions:

What Is a SIP?

What Is the Federal Approval Process for
a SIP?

What Does Federal Approval of a State
Regulation Mean to Me?

What Is Being Addressed in this
Document?

Have the Requirements for Approval of a
SIP Revision Been Met?

What Action Is EPA Taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to EPA
for approval and incorporation into the
Federally enforceable SIP.

Each Federally approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, Part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.
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What Is Being Addressed in This
Document?

On October 25, 2000, we received a
request from the Missouri Department of
Natural Resources to approve as a SIP
revision amendments to rule 10 CSR
10-5.451, “Control of Emissions From
Aluminum Foil Rolling.”

This rule specifies operating
procedures, materials requirements, and
control equipment specifications for the
reduction of volatile organic compounds
from aluminum foil rolling mills in the
St. Louis ozone nonattainment area.
There is only one source subject to this
rule.

Revisions to the rule were minor.
References to the final boiling point of
the rolling lubricants in sections
(3)(A)(1)(B) and (3)(A)(2)(B) were
revised for clarification. Section (5)(A)
was revised to refer to the most current
American Society for Testing and
Materials test method, and to add
clarifying language regarding the
emissions standards to which the test
method applies. A minor typographical
correction was made to section
(3)(A)(2)(A).

This rule was adopted by the Missouri
Air Conservation Commission and
became state effective on September 30,
2000.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

We are processing this action as a
final action because the revisions make
routine changes to the existing rules,
which are noncontroversial. Therefore,
we do not anticipate any adverse
comments.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant

economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves
preexisting requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, our
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), we have no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
we have taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive Order. This rule does not
impose an information collection
burden under the provisions of the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. We will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 18, 2001. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: June 29, 2001.
William Rice,
Acting Regional Administrator, Region 7.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart AA—Missouri

2.In §52.1320(c) the table is amended
under Chapter 5 by revising the entry
for “10-5.451" to read as follows:

§52.1320 Identification of plan.
* * * * *
(C) * *x %
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State effective  EPA approval

Missouri citation Title date date Explanation
Missouri Department of Natural Resources
* * * * * * *
Chapter 5—Air Quality Standards and Air Pollution Control Regulations for the St. Louis Metropolitan Area

* * * * * * *

10-5.451 ........... Control of Emissions From Aluminum Foil Rolling ..........ccccoviiiiniiiniinnns 09/30/00 7/20/01 66 FR ....ceoeviiiieine.
37908

* * * * * * *

* * * * *

[FR Doc. 01-18091 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA168-4109a; FRL-7013-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Control of VOCs From
Wood Furniture Manufacturing,
Surface Coating Processes and Other
Miscellaneous Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Commonwealth of Pennsylvania
State Implementation Plan (SIP)
submitted on October 4, 2000 by the
Pennsylvania Department of
Environmental Protection (DEP). The
revisions include the adoption of new
VOC regulations for wood furniture
manufacturing operations. These
revisions also add new definitions, and
amend or delete certain existing
definitions for terms used in regulations
pertaining to volatile organic compound
(VOC) sources. The revisions also clarify
the requirements Pennsylvania’s surface
coating regulations. Lastly, the revisions
include minor amendments to
Pennsylvania’s regulations pertaining to
sampling and testing methods. EPA is
approving these revisions to the
Commonwealth of Pennsylvania SIP in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This rule is effective on
September 18, 2001 without further
notice, unless EPA receives adverse
written comment by August 20, 2001. If
EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register

and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning & Information Services
Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103, the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, and the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182 or Ellen
Wentworth, (215) 814—2034, at the EPA
Region IIT address above, or by e-mail at
quinto.rose@epa.gov or
wentworth.ellen@epa.gov

SUPPLEMENTARY INFORMATION:

I. Description of the SIP Revision and
EPA’s Action

The information in this section is
organized as follows:

A. What Action Is EPA Taking Today?

B. What Are the Provisions of the New and
Revised Regulations?

C. Why Is EPA Approving These SIP
Revisions?

D. What Is the Process for EPA Approval?

A. What Action Is EPA Taking Today?

EPA is approving revisions to the
Commonwealth of Pennsylvania SIP
which were submitted on October 4,
2000 by the Pennsylvania DEP. These
SIP revisions amend 25 PA Code,
Chapter 121, General Provisions, section
121.1, Definitions, to include the

addition of new definitions, and the
revision or deletion of certain existing
definitions used in Chapter 129.

We are also approving revisions to 25
PA Code, Chapter 129, Standards for
Sources, to add new sections, 129.101—
129.107, Wood Furniture Manufacturing
Operations, which establish
presumptive reasonably available
control technology (RACT) for wood
manufacturing operations.

We are also approving revisions to 25
PA Code, Chapter 129, Standards for
Sources, section 129.52, Surface Coating
Processes, which clarifies which wood
furniture manufacturing facilities are
subject to section 129.52 and sections
129.101-129.107.

Finally, we are approving revisions to
25 PA Code, Chapter 139, Sampling and
Testing, section 139.4, References, to
reflect the correct name and address for
the Pennsylvania Department of
Environmental Protection and the
Bureau of Air Quality, and section
139.14, Emissions of VOCs, to require
that the test methods and procedures for
the content of total volatiles, solids and
exempt solvents be equivalent to those
found at subsection 139.4(1) and (5).

B. What Are the New and Revised
Regulations?

Chapter 121, General Provisions—
Additions, Revisions, Deletions to
Section 121.1, Definitions

This SIP revision adds definitions and
revises or deletes certain existing
definitions to Chapter 121, General
Provisions, section 121.1 Definitions, for
terms used in the substantive provisions
of Chapter 129, Pennsylvania’s
regulations which contain VOC
emission standards.

Additional definitions are provided
for the following: Adhesive, Alternative
method, As applied, As Supplied,
Basecoat, CPDS—Certified Product Data
Sheet, Coating, Coating solids or solids,
Compliant coating, Continuous coater,
Conventional air spray, Cosmetic
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specialty coatings, Enamel, Equivalent
method, MSDS—Material Safety Data
Sheet, Nonpermanent final finish,
Normally closed container, Pollution
prevention, Sealer, Stain, Strippable
spray booth coating, Substrate, Thinner,
Touch-up and repair, Wash-off
operations, Waterborne coating, Wood
furniture, Wood furniture component,
and Wood furniture manufacturing
operations.

The following definitions have been
deleted to eliminate inconsistencies
between definitions for the existing
surface coating requirements in section
129.52, and the newly adopted
presumptive RACT requirements for
wood furniture manufacturing
operations in sections 129.101-129.107:
Clear sealers, Opaque ground coats and
enamels, Other coatings,
Semitransparent spray stains, and
Semitransparent wiping and glazing
stains.

These amendments also include
revisions to the following existing
definitions: Dip coating, Miscellaneous
metal parts and products, Process,
Surface coating process, Topcoat, VOC-
volatile organic compound, and
Washcoat.

Chapter 129, Standard for Sources—
Revisions to Section 129.52, Surface
Coating Processes

The amendments to section 129.52,
Surface Coating Processes, serve to
clarify and simplify existing
requirements for surface coating
processes. Summaries of the revised
portions of section 129.52 are listed
below.

Subsection 129.52(b)(1)—The
amendments delete the existing
language requiring adjustment to a
standard solvent density and a solids
basis. This adjustment is incorporated
into revisions relating to allowable
content of VOCs in surface coatings by
process.

Subsection 129.52(b)(1)(i)—This
amendment adds an equation for
calculating the VOC content of the “as
applied” coating on the basis of weight
of VOC per volume of coating solids.

Subsection 129.52(b)(1)(ii)—This
amendment adds an equation for
calculating the VOC content of dip
coatings on a 30-day rolling average
basis. The methodology for calculating
the VOC content includes the gallons of
thinner added to the coating in the
process over any consecutive 30-day
period to replace evaporated solvent.

Subsection 129.52(%)(1)(1'ii)—This
amendment adds an equation for
calculating the VOC content on the basis
of weight of VOC per weight of coatings
solids.

Subsection 129.52(b)(1)(iv)—The
equation for dip-coating operations has
been deleted because it would have
established more stringent requirements
than the Federal Control Technique
Guideline (CTG) for Wood Furniture
Manufacturing Operations. Paragraph
(v) has been renumbered.

Subsection 129.52(b)2—The existing
equation for calculating the percentage
of emission reductions needed for
compliance purposes when using
control equipment has been deleted. A
new equation has been added for
calculating the overall efficiency of the
control system based on the new units
of measurement in the regulation, which
is the weight of VOC per volume of
solids and weight of VOC per weight of
solids.

Subsection 129.52(c)—This
amendment deletes the existing list of
required records and adds record
keeping requirements that are
appropriate to the required methods
used to evaluate compliance as
specified in the Source Testing Manual.

Subsection 129.52(f)—Amendments
to this subsection add terms that are
consistent with the “roller coating,” and
“cosmetic specialty coatings”
definitions specified in section 121.1,
Definitions.

Subsection 129.52(g)—This
amendment moves the existing
requirement for maintaining records for
two years from section 129.52(c) to
section 129.52(g) to emphasize and add
clarity to the amendments.

Subsection 129.52(h)—This
amendment adds an exemption from
VOC emission limitations for small
quantities of coatings used for
determination of product quality and
commercial acceptance, touch-up and
repair, and other small quantity
coatings. This subsection requires the
facility owner or operator to submit a
written request to the Department to
exempt quantities of coating which do
not exceed 50 gallons a year for a single
coating, and a total of 200 gallons each
year for all coatings combined for the
facility. The Department’s written
approval must be obtained prior to the
use of the exempted coatings.

Chapter 129, Section 129.91, Control of
Major Sources of NOx and VOCs—
Revisions to Section 129.91
Subsection(a)

The amendment to subsection(a)
clarifies the RACT requirements
applicable to wood furniture
manufacturing facilities subject to
section 129.52, Category 11 (relating to
surface coating processes) and sections
129.101-129.107 (wood furniture and
manufacturing operations).

Chapter 129, Standards for Sources—
Addition of Sections 129.101-129.107,
Wood Furniture Manufacturing
Operations

This SIP revision adds sections
129.101-107, Wood Furniture
Manufacturing Operations, to 25 PA
Code, Chapter 129, Standards for
Sources, establishing requirements to
control VOC emissions from wood
furniture manufacturing operations
including wood furniture finishing,
cleaning, and wash-off operations.
These regulations are based upon EPA’s
CTG for the control of VOCs from wood
furniture manufacturing operations and
establish presumptive RACT
requirements for certain wood
manufacturing operations. Summary of
the provisions of the new regulations
are provided below.

Section 129.101, General Provisions and
Applicability

Subsection 129.101(a) states that
sections 129.101-129.107 apply to each
wood furniture manufacturing facility
located in a Pennsylvania county
located in the northeast ozone transport
region or in a county classified as
severe, serious, moderate or marginal
nonattainment for ozone, and which
emits or has the potential to emit (PTE)
25 tons or more per year of VOGCs from
wood furniture manufacturing
operations. The most stringent VOC
emission limits will apply to a wood
furniture manufacturing operation that
meets the applicable threshold limits for
both section 129.52, relating to surface
coating processes, and sections
129.101-129.107.

Subsection 129.101(b) requires the
owner or operator of an existing wood
furniture manufacturing facility subject
to the conditions of subsection (a) above
to comply with the requirements of the
new regulations within one year from
the effective date of the final
rulemaking. This compliance deadline
does not apply to facilities which have
RACT determinations approved by EPA
as SIP revisions prior to June 10, 2000.

Subsection 129.101(c) provides a
compliance deadline for the owner or
operator of an existing wood furniture
manufacturing facility which increases
its actual emissions or PTE to 25 tons
per year or more of VOCs from wood
furniture manufacturing operations to
comply with this section and sections
129.102-129.107. Within one (1) year
after increasing actual VOC emissions or
the PTE to 25 tons per year or more, the
owner or operator of the affected facility
must comply with sections 129.101—
129.107, except for those facilities
which have RACT determinations
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approved by EPA as SIP revisions prior
to June 10, 2000.

Subsection 129.101(d) establishes a
compliance date for existing facilities
that install new sources. New sources
installed at an existing facility must
meet, at a minimum, the VOC emission
standards of section 129.102 upon
installation of the new source. This
provision does not exempt a new
source(s) installed at an existing facility
from applicable new source review
requirements.

Subsection 129.101(e) describes the
interface between the existing surface
coating requirements in section 129.52,
Surface Coating Processes, and the
presumptive RACT requirements for
wood furniture manufacturing. If actual
or potential VOC emissions would
subject the facility to both sections
129.52 and 129.101-129.107, the owner
or operator would only have to
demonstrate compliance with the most
stringent emissions limitations.

Subsection 129.101(f) describes the
exemptions from the VOC emission
limits in section 129.102. The limits in
this section do not apply to a coating
used exclusively for determining
product quality and commercial
acceptance, touch-up and repair, and
other small quantity coatings, if the
quantity of coating does not exceed 50
gallons per year for a single coating, and
a total of 200 gallons per year for all
coatings combined for the facility. The
owner or operator of the facility must
submit a written request to the
Department which must be approved
prior to the use of the coatings.

Section 129.102. Emission Standard

This section includes the emission
limits of VOCs for wood furniture
manufacturing sealers, topcoats, and
strippable spray booth coatings that are
actually used for coating the substrate,
and the methodology for compliance.

Section 129.103. Work Practice
Standards

This section establishes work practice
standards to reduce VOC emissions
from wood furniture manufacturing
operations. The work practice standards
include the development of a work
practice implementation plan and
operator training program, a leak
inspection and maintenance plan, and a
cleaning and wash-off solvent
accounting system.

Subsection 129.103(a) requires the
owner or operator of a facility subject to
the requirements in sections 129.101—
129.107 to develop and maintain a
written work practice implementation
plan no later than 60 days after the
compliance date specified in section

129.101(b) or (c). The work practice
implementation plan must include an
operator training program, spray booth
cleaning requirements, storage
requirements, and application
equipment requirements. The owner or
operator of the facility must comply
with each provision of the work practice
implementation plan. The written plan
must be available for inspection by the
Department. If the Department
determines that the work practice
implementation plan does not
adequately address the criteria specified
in subsections 129.103(b)—(j), the owner
or operator must revise the plan.

Subsection 129.103(b) describes the
elements of the operator training
program. A copy of the required
operator training program must be
maintained with the work practice
implementation plan. All new and
existing personnel, including contract
personnel, who are involved in coating,
cleaning or wash-off operations, or
implementation of the requirements in
sections 129.101-129.107, must
complete the operator training program
according to the dates specified in this
subsection.

Subsection 129.103(c) lists the
requirements for the leak inspection and
maintenance plan including inspection
schedules, inspection documentation
methods, and repair and maintenance
time frames.

Subsection 129.103(d) describes the
requirements pertaining to the cleaning
and wash-off solvent accounting system.
A solvent accounting form must be
developed for recording information
pertaining to the solvents used in
cleaning and wash-off operations.

Subsection 129.103(e) provides work
practices for spray booth cleaning. The
owners or operators of a facility may not
use compounds containing more than
8.0 percent by weight of VOC for
cleaning spray booth components other
than conveyors, continuous coaters and
their enclosures, or metal filters, unless
the spray booth is being refurbished.
When a spray booth is being
refurbished, no more than one gallon of
organic solvent can be used to prepare
the booth prior to applying the new
strippable booth coating. The strippable
booth coating shall contain no more
than 0.8 Ib VOC/1b solids (0.8 kg VOC/
kg solids), as applied.

Section 129.03(f) pertains to storage
requirements. It requires the owner or
operator of a facility to use normally
closed containers for storing coating,
cleaning and wash-off materials.

Subsection 129.103(g) describes the
work practice standards for application
equipment and limits the use of
conventional air spray guns. The use of

conventional air spray guns is
prohibited if the conventional air spray
guns are not used in accordance with
the procedures in subsection
129.103(g)(1)—(6).

Subsection 129.103(h) describes the
work practice standards used for line
cleaning solvent. The solvent used for
line cleaning must be pumped or
drained into a normally closed
container.

Subsection 129.103(i) describes the
work practice standards for the solvent
used to clean spray guns. The solvent
used to clean spray guns must be
collected into a normally closed
container.

Subsection 129.103(j) describes the
work practice standards for the control
of emissions from wash-off operations.
The emissions from wash-off operations
must be controlled by using normally
closed containers for the wash-off
operations, and by tilting or rotating the
part to drain as much of the solvent off
as possible.

Section 129.104, Compliance
Procedures and Monitoring
Requirements

This section describes compliance
procedures and monitoring
requirements used to demonstrate
compliance with the presumptive RACT
regulations for wood furniture
manufacturing operations. The owner or
operator of a facility subject to the
emission standards of section 129.102
must demonstrate compliance through
the use of compliant coatings, add-on
control devices, an emissions-averaging
approach, or a combination of these
compliance methods. When a
combination of compliance options is
selected, the owner or operator must
demonstrate compliance with each
applicable compliance technique.

Subsection 129.104(a) describes the
methods and procedures an owner or
operator of the facility must used to
demonstrate compliance with the VOC
emission standards in section 129.102
(relating to emission standards). The
owner or operator must maintain a
Certified Product Data Sheet (CPDS) for
each coating that is subject to the VOC
emission limits and maintain records
which demonstrate that each coating, as
applied, meets the applicable VOC
emission limit. When a control system
is used to meet the VOC emission limits,
the overall control efficiency must be
calculated using the equations in
subsection 129.104(a)(2).

Subsection 129.104(b) describes the
requirements for initial compliance.

Subsection 129.104(b)(1) requires the
owners or operators of a facility
demonstrating compliance through the
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use of compliant coatings to submit an
initial compliance status report in
accordance with subsection 129.106(a)
specifying whether compliant sealers,
topcoats and strippable spray booth
coatings are being used by the facility.

Subsection 129.104(b)(2) explains the
initial compliance requirements for
facilities using a continuous coater to
apply sealers, topcoats, or both. To
demonstrate initial compliance, the
owners or operators are required to
submit an initial compliance status
report. The report must specify either
that compliant sealers, topcoats, or both,
as determined by the VOC content of the
coating in the reservoir and as
calculated from records, are being used,
or that compliant sealers, topcoats, or
both, as determined by the VOC content
of the coating in the reservoir are being
used, and the viscosity of the coating in
the reservoir is being monitored.

Subsection 129.104(b)(3) requires
users of control systems to include the
operating parameter values to be
monitored for the capture device, and
the results of the initial performance
testing, in the initial compliance report.
The procedures and test methods must
meet the requirements specified in
Chapter 139 (relating to sampling and
testing).

Subsection 129.104(b)(4) requires that
an owner or operator of a facility subject
to the work practice standards of section
129.103 submit an initial compliance
status report as required by subsection
129.106(a).

Subsection 129.104(c) pertains to
continuous compliance demonstrations,
and requires the owner or operator of a
facility subject to the presumptive
RACT requirements to submit a
compliance certification in writing to
the Department with the semiannual
report required under subsection
129.106(b).

Subsection 129.104(c)(1) requires
facilities that use compliant coatings to
demonstrate continuous compliance to
maintain records and prove that the
coatings used in their operations are
compliant coatings. The compliance
certification must also state that
compliant sealers, topcoats, or both, and
strippable spray booth coatings have
been used each day in the semiannual
reporting period and must identify the
days of noncompliance and the reasons
for noncompliance.

Subsection 129.104(c)(2) explains the
continuous compliance requirements for
facilities using continuous coaters to
apply sealers, topcoats, or both. The
compliance certification submitted to
the Department must include a
statement that compliant sealers,
topcoats, or both have been used each

day in the semiannual reporting period.
If the facility has not been in continuous
compliance, the certification must
include the days of noncompliance, and
the reason for noncompliance.

Subsection 129.104(c)(3) specifies the
requirements for facilities that
demonstrate continuous compliance by
using a control system. Owners or
operators of affected sources are
required to install, calibrate, maintain
and operate monitoring equipment that
has been approved, in writing, by the
Department. If the facility is using a
control system that is not described in
section 129.104, approval by the
Department must be obtained prior to
using the control system. The request
for approval of the control system must
include the following: a description of
the system, test data verifying the
performance of the system, the
appropriate operating parameter values
that will be monitored, and the
monitoring device that will be used to
demonstrate continuous compliance
with the standard. The compliance
certification for the control system must
specify that the control system has not
been operated at a daily average value
greater than or less than (as appropriate)
the operating parameter value for each
day in the semiannual reporting period.
If the operating parameter value is not
in compliance, the certification must
identify the days of noncompliance and
the reason for noncompliance.

Subsection 129.104(c)(4) requires that
each owner or operator of a facility that
is subject to the work practice standards
of section 129.103 demonstrate
continuous compliance by following the
work practice implementation plan. The
compliance certification must state that
the work practice implementation plan
is being followed, or should otherwise
identify the periods of noncompliance
with the work practice standards and
the reasons for noncompliance.

Subsection 129.104(d) requires
compliance certifications to be signed
by a responsible official of the company.
In addition to the certification
requirements of this section, the
certification must state that based on
information and inquiry, the statements
and information in the document are
true, accurate and complete.

Section 129.105, Record keeping
Requirements

This section establishes record
keeping requirements for wood
furniture manufacturing operations. The
owners or operators of affected facilities
must keep adequate records to
demonstrate compliance with the
requirements in sections 129.101—
129.107. The records must be

maintained for at least 5 years. This
section also includes specific record
keeping requirements for facilities using
compliant coatings, continuous coaters,
control systems, or a combination of
these methods. The record keeping
requirements of subsections (a), (b), and
(c) are to include the following:

(1) A certified product data for each
coating and strippable spray booth
coating.

(2) Records of the VOC content of the
as applied coating. Ibs VOC/1b solids (kg
VOC/kg solids), of each coating and
strippable spray booth coating, and
copies of data sheets documenting how
the as applied values were determined.
Owners or operators applying sealers,
topcoats or both, using continuous
coaters must also keep records of
solvent and coating additions to the
continuous coater reservoir and
viscosity measurements.

Subsection 129.105(d) prescribes
additional record keeping requirements
for control systems which include
copies of the calculations to support the
equivalency of using a control system
and records of the daily average value
of each continuously monitored
parameter for each operating day. If all
recorded values for a monitored
parameter are within the range
established during the initial
performance test, the owner or operator
may record that all values were within
the range rather than calculating and
recording an average for that day.

Subsection 129.105(e) specifies that a
copy of the work practice
implementation plan and all records
associated with meeting the
requirements of that plan must be
maintained on site. The records kept for
the work implementation plan must also
satisfy the record keeping requirements
for applicable provisions of the work
practice implementation plan including
the operator training program, the leak
inspection and maintenance plan, the
cleaning and wash-off solvent
accounting system, and restrictions on
the use of conventional air spray guns.

Subsection 129.105(f) requires the
owner or operator of a facility that
complies with section 129.103 or
section 129.104(a)(1) to maintain a copy
of the compliance certifications
submitted in accordance with section
129.106(a) and the semiannual reports
required by section 129.106(b).

Subsection 129.105(g) requires the
owner or operator of a facility to
maintain a copy of the other information
submitted with the initial status report
required under 129.106(a) and the
semiannual reports required by section
129.106(b).
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Section 129.106, Reporting
Requirements

This section establishes reporting
requirements for wood furniture
manufacturing operations subject to the
presumptive RACT requirements of
sections 129.101-129.107.

Subsection 129.106(a) requires
owners or operators of affected facilities
to submit an initial compliance report to
the Department no later than 60 days
after the compliance date specified in
section 129.101(b) and (c). The report
must include the items required under
section 129.104(b).

Subsection 129.106(b) requires the
submittal of semiannual reports
certifying compliance for the previous 6
months of wood furniture
manufacturing operations. The first
report should be submitted to the
Department within 30 calendar days
after the end of the first six-month
period following the compliance date.
Subsequent reports must be submitted
within 30 calendar days after the end of
each six-month period following the
first report. Each semiannual report
must include the information required
by section 129.104(c) and (d), a
statement of whether the facility was in
compliance or noncompliance and, if
the facility was in noncompliance, the
measures taken to bring the facility into
compliance.

Section 129.107, Special Provisions for
Facilities Using an Emission Averaging
Approach

This section allows the owners or
operators of manufacturing operations
to comply with the VOC emission
limitations by averaging emissions
across wood furniture finishing lines
using the emissions averaging approach.
The wood furniture manufacturing
operation may use stains, basecoats,
washcoats, sealers, and topcoats in any
emissions averaging program that meets
the equivalency requirements in section
129.51(a). The facility may use other
coatings for its emissions averaging
program if the averaging approach meets
the equivalency requirements. The
emissions averaging program submitted
to the Department for approval prior to
use must include a summary of the
reasons why the facility would like to
comply with the emission limitations
through an equivalency determination
using emissions averaging procedures.
The program summary must also
include an explanation of how
averaging can be used to meet the
emission limitations and a description
of the types of coatings that will be
included in the facility’s emissions
averaging program. An additional 10%

reduction in emissions is required
under subsection (b) for affected
facilities using the emissions averaging
approach.

Subsection 129.107(c) requires the
owner or operator of the facility to
submit a written summary to the
Department explaining why the
emissions averaging program should be
used to demonstrate compliance. The
written summary must also explain how
emissions averaging can be used to meet
the emissions limitations.

Subsection 129.107(d) requires the
owner or operator of the facility to
describe the types of coatings that will
be included in the emissions averaging
program. Coatings used in an averaging
program may include basecoats, sealers,
stains, topcoats, and washcoats.
Coatings in the emissions averaging
program cannot be applied using a
continuous coater unless the amount of
coating used is determined on a daily
basis.

Subsection 129.107(e) specifies that
the baseline for each coating included in
the emissions averaging program shall
be the lower of the actual or allowable
emission rate as of the effective date of
these regulations. The baseline emission
rate for the facility may not be higher
than what was presumed in the 1990
emissions inventory for the facility
unless the Department has accounted
for the increase in emissions as growth.

Subsection 129.107(f) provides that
the quantification procedures used in
the emissions averaging program must
demonstrate that the facility’s actual
emissions are less than the allowable
emissions.

Subsection 129.107(g) requires that
the emissions averaging program
submitted to the Department include
monitoring, record keeping and
reporting procedures that will allow
Department inspectors or owners or
operators of facilities using an averaging
approach to determine the facility’s
compliance status on a daily basis. The
monitoring, record keeping and
reporting procedures must also include
methods for determining required data
when monitoring, record keeping and
reporting violations result in missing,
inadequate or erroneous monitoring and
record keeping.

Chapter 139, Sampling and Testing,
Subchapter A. Sampling and Testing
Methods and Procedures—Revisions to
Section 139.4, References, and 139.14,
Emissions of VOCs

Section 139.4, References—The
revisions to this section reflect the name
change from the Pennsylvania
Department of Environmental Resources
to the Pennsylvania Department of

Environmental Protection, and the name
change from the Bureau of Air Quality
Control to the Bureau of Air Quality.

Section 139.14, Emissions of VOCs—
The amendments to this section require
that the test methods and procedures for
the content of total volatiles, solids and
exempt solvents be equivalent to those
listed in section 139.4(1), Standards of
Performance for New Stationary
Sources, and 139.4(5), Source Testing
Manual.

C. Why Is EPA Approving These SIP
Revisions?

Section 183(a) of the Clean Air Act
(CAA) requires the EPA Administrator
to issue control techniques guidelines
(CTG)s for 11 categories of stationary
sources of VOCs. On May 20, 1996, the
EPA published a CTG document for
control of VOCs from wood furniture
finishing, cleaning and washoff
operations (61 FR 25223 (May 20, 1996).
This CTG established a “presumptive
norm” RACT for the control of VOCs for
wood furniture manufacturing facilities
located in marginal, moderate, serious,
and severe ozone nonattainment areas
or ozone transport regions, that emit or
have the PTE 25 tons per year or more
of VOCs. The CTG and model rule for
wood furniture manufacturing
operations were developed by the EPA
after reaching consensus among
representatives from the environmental
community, the wood furniture
industry, and state permitting agencies.
On September 27, 1996, EPA published
an addendum to the CTG which
specified dates for the adoption and
implementation of the standards. EPA is
approving the addition of sections
129.101-129.107, Wood Furniture
Manufacturing Operations to 25 PA
Code, Chapter 129 because this addition
implements the Federal presumptive
RACT requirements for wood furniture
manufacturing operations established in
EPA’s CTG for wood furniture
manufacturing operations as mandated
by Section 182 of the CAA.

EPA is approving the additions,
deletions, and revisions to definitions in
Chapter 121, section 121.1, Definitions,
because they are terms used in the
substantive sections of Chapter 129 and
satisfy all applicable Federal
requirements and policies.

The revisions to section 129.52,
relating to surface coating processes, are
the fourth in a series of changes
implementing the Commonwealth’s
Regulatory Basics Initiative (RBI) and
Executive Order 1996—1. As part of the
Commonwealth’s RBI, the Pennsylvania
DEP was tasked to review the
Commonwealth’s existing regulations
and identify those that were more
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stringent than Federal requirements,
were obsolete, redundant, or no longer
necessary. EPA is approving the
revisions to section 129.52, Surface
Coating Processes, because they clarify
the existing requirements for surface
coating processes.

The amendment to section 129.91,
Control of Major Sources of NOx and
VOCs subsection (a) is approved since it
will serve to clarify the relationship
between the existing case-by-case RACT
requirements and the newly adopted
presumptive RACT requirements for
wood furniture manufacturing
operations.

The revisions to Chapter 139, sections
139.4 and 139.14 are approved since
they were also identified during the
Commonwealth’s Regulatory Basics
Initiative. As stated previously, the
revision to section 139.4 corrects the
name for the Department, and the
revision to section 139.14 adds several
applicable terms.

D. What Is the Process for EPA
Approval of This Action?

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the ‘“Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on September 18, 2001 without
further notice unless EPA receives
adverse comment by August 20, 2001. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

II. Final Action

EPA is approving the revisions to the
Commonwealth of Pennsylvania SIP
submitted by the Pennsylvania DEP on
October 4, 2000. The revisions amend
Chapter 121, General Provisions, section
121.1, Definitions; Chapter 129,
Standards for Sources, section 129.52,
Surface Coating Processes; Chapter 129,
Standards for Sources, section 129.91,

Control of Major Sources of NOx and
VOCs, subsection (a); add sections
129.101-129.107, Wood Furniture
Manufacturing Operations to Chapter
129, Standards for Sources; and amend
Chapter 139, Sampling and Testing,
sections 139.4 and 139.14. i

III. What Are the Administrative
Requirements?

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 Fed. Reg.
28355 May 22, 2001). This action
merely approves state law as meeting
Federal requirements and imposes no
additional requirements beyond those
imposed by state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of

the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 18,
2001. Filing a petition for
reconsideration by the Administrator of
this final rule approving revisions to
Pennsylvania’s volatile organic
compounds regulations, and the
adoption of new regulations for wood
furniture manufacturing operations does
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not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: July 5, 2001.

James W. Newsom,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(152) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C) * x %

(152) Revisions to the Commonwealth
of Pennsylvania Regulations pertaining
to certain VOC regulations submitted on
October 4, 2000 by the Pennsylvania
Department of Environmental
Protection:

(i) Incorporation by reference.

(A) Letter of October 4, 2000 from the
Pennsylvania Department of
Environmental Protection transmitting
the revisions to VOC regulations.

(B) Revisions to 25 PA Code, effective
June 10, 2000.

(1) Additions, Deletions and
Revisions to Chapter 121, General
Provisions, section 121.1, Definitions.

(2) Revisions to Chapter 129,
Standards for Sources, Sources of VOC,
section 129.52, Surface Coating
Processes.

(3) Revision to Chapter 129, Standards
for Sources, section 129.91, Control of
Major Sources of NOx and VOCs,
subsection (a).

(4) Addition to Chapter 129,
Standards for Sources of sections
129.101-129.107, Wood Furniture
Manufacturing Operations.

(5) Revisions to Chapter 139,
Sampling and Testing, section 139.4,
References, and section 139.14,
Emissions of VOCs.

(ii) Additional Material. —Remainder
of October 4, 2000 submittal.
[FR Doc. 01-18186 Filed 7—19-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MD118-3073a; FRL-7014-1]
Approval and Promulgation of Air
Quality Implementation Plans;

Maryland; Control of VOC Emissions
From Organic Chemical Production

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Maryland State Implementation Plan
(SIP). These revisions establish
reasonable available control technology
(RACT) to limit volatile organic
compound (VOC) emissions from
organic chemical production. EPA is
approving these revisions in accordance
with the requirements of the Clean Air
Act (CAA).

DATES: This rule is effective on
September 18, 2001 without further
notice, unless EPA receives adverse
written comment by August 20, 2001. If
EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief, Air
Quality Planning and Information
Services Branch, Mail Code 3AP21, U.S.
Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460; and Maryland
Department of the Environment, 2500
Broening Highway, Baltimore,
Maryland, 21224.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov or Carol Febbo,
(215) 814—2076, or by e-mail at
febbo.carol@epa.gov or at the EPA
Region III address above.

SUPPLEMENTARY INFORMATION:
I. Background

On February 5, 2001, the State of
Maryland submitted formal revisions to
its SIP. These revisions, submitted by
the Maryland Department of the
Environment (MDE), consist of
amendments to COMAR 26.11.19
Volatile Organic Compounds from
Specific Processes to add a new
regulation, COMAR 26.11.19.30 Control
of Volatile Organic Compounds from
Organic Chemical Production.

II. Summary of the SIP Revision

The Code of Maryland Regulations
26.11.19.30 Control of Volatile Organic
Compounds from Organic Chemical
Production establishes RACT to control
VOCs from organic chemical production
sources located throughout the State of
Maryland. The subsections of the
regulation are described below.

Subsections A. and B. Definitions and
Terms Defined

These sections establish definitions
for the terms “back-up control device,”
“chemical intermediate,” ‘“‘control
device,” “‘organic chemical production
installation,” and “product condenser.”

Subsection C. Applicability

In general, the regulations apply to a
person who owns or operates an organic
chemical production installation at a
premise that, on any day, has actual
uncontrolled VOC emissions of 20
pounds or more per day. However, there
are organic chemical production
facilities to which COMAR 26.11.19.30
does not apply. It does not apply to an
organic chemical production
installation that is subject to provisions
of the Federal Hazardous Organic
NESHAPs (National Emission Standards
for Hazardous Air Pollutants). See 40
CFR part 63, subparts F, G, H. Nor does
it apply to any process or installation
that is otherwise subject to regulations
under COMAR 26.11.19 Volatile
Organic Compounds from Specific
Processes except for COMAR
26.11.19.01, 26.11.19 .02, and
26.11.19.16.

Subsection D. General Requirements

(1) A person who owns or operates an
installation at a premise that has total
uncontrolled VOC emissions of 100
pounds or more per day shall duct each
process vent and exhaust line from any
installation with actual emissions of 20
pounds or more per day, into a control
device that has a VOC destruction or
removal efficiency of at least 90 percent,
overall.
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(2) A person who owns or operates an
installation at a premise that has total
uncontrolled VOC emissions of 20
pounds or more per day but less than
100 pounds per day shall prepare a
manual that identifies good operating
practices and procedures designed to
minimize VOC emissions from the
premises.

(3) The good operating practices and
procedures required in subsection D(2)
shall be implemented by March 30,
2001, and the manual be made available
to MDE upon request.

(4) A person who complies with
subsection D(1) and later cannot achieve
compliance because of an unavoidable
outage or malfunction of the primary
control device shall either:

(a) Discontinue operation until the
primary control device is returned to
proper service; or

(b) Use a back-up control device that
is approved by MDE.

(5) The back-up control device under
subsection D(4)(b) may not be used
more than 10 percent of the annual
operating time of the affected
installation during any calendar year
unless a longer period is approved by
MDE.

Subsection E. Demonstration of
Compliance

(1) Compliance shall be demonstrated
using the applicable VOC test methods
specified in COMAR 26.11.01.04C or
other test method approved by MDE.

(2) A product condenser that is part
of an organic chemical installation is
not considered a control device.

EPA concurs with the MDE that
COMAR 26.11.19.30 Control of Volatile
Organic Compounds from Organic
Chemical Production establishes RACT
to control VOCs from organic chemical
production sources located throughout
the State of Maryland, and will result in
significant enforceable VOC emission
reductions. EPA has determined that
COMAR 26.11.19.30 is approvable as a
SIP revision.

II1. Final Action

EPA is approving the SIP revisions
submitted by MDE on February 5, 2001
to establish RACT to control VOC
emissions from organic chemical
production. EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on September 18, 2001 without

further notice unless EPA receives
adverse comment by August 20, 2001. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Administrative Requirements
A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is not subject to
Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (see 66 FR 28355,
May 22, 2001). This action merely
approves state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 (62 FR 19885,

April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action, pertaining to revisions to the
Maryland SIP establishing requirements
for the control of VOC emissions from
organic chemical production, must be
filed in the United States Court of
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Appeals for the appropriate circuit by
September 18, 2001. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,

Ozone, Reporting and record keeping
requirements.

Dated: July 9, 2001.
William C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

2. Section 52.1070 is amended by
adding paragraph (c)(162) to read as
follows:

§52.1070 Identification of plan.
* * * * *
(C) * x %

(162) Revisions to the Maryland State
Implementation Plan submitted on
February 5, 2001 by the Maryland
Department of the Environment:

(i) Incorporation by reference.

(A) A letter dated February 5, 2001
from the Maryland Department of the
Environment transmitting revisions to
the Maryland State Implementation
Plan, consisting of the addition of
COMAR 26.11.19.30 Control of Volatile
Organic Compounds from Organic
Chemical Production.

(B) Addition of new COMAR
26.11.19.30 Control of Volatile Organic
Compounds from Organic Chemical
Production, adopted by the Secretary of
the Environment on December 6, 2000
and effective on January 8, 2001,
including the following:

(1) addition of new COMAR
26.11.19.30 A. Definitions.

(2) addition of new COMAR
26.11.19.30 B. Terms Defined.

(3) addition of new COMAR
26.11.19.30.C. Applicability.

(4) addition of new COMAR
26.11.19.30.D. General Requirements.

(5) addition of new COMAR
26.11.19.30.E. Demonstration of
Compliance.

(ii) Additional Materials—Remainder
of the February 5, 2001 submittal.

[FR Doc. 01-18190 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 130-1130a; FRL—7016-4]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is announcing it is
approving a revision to the Missouri
State Implementation Plan (SIP)
pertaining to the rescission of four area
specific particulate matter process
weight rate rules. Rescission of these
rules, which have been replaced by one
statewide rule, will simplify the SIP and
ensure consistency between the
Federally approved SIP and the state
rules.

DATES: This direct final rule will be
effective September 18, 2001 unless
EPA receives adverse comments by
August 20, 2001. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.
FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
‘“we, us, or our”’ is used, we mean EPA.
This section provides additional
information by addressing the following
questions:

What Is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is being addressed in this action?

Have the requirements for approval of a
SIP revision been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: Carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally enforceable SIP.

Each Federally approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, Part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.
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What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Document?

In an effort to simplify its state rules
and to ensure statewide consistency, the
state of Missouri has consolidated its
four area specific particulate matter
process weight rate rules into one,
equivalent, statewide rule, 10 CSR 10—
6.400, “Restriction of Emission of
Particulate Matter From Industrial
Processes.” We approved this statewide
rule in the Missouri SIP on April 4,
2001 (65 FR 17811).

Since the area specific rules are now
redundant, the state has requested that
we rescind these rules from the
Federally approved SIP. The rules being
rescinded are:

* 10 CSR 10-2.030, Restriction of
Emission of Particulate Matter From
Industrial Processes

* 10 CSR 10-3.050, Restriction of
Emission of Particulate Matter From
Industrial Processes

¢ 10 CSR 10-4.030, Restriction of
Emission of Particulate Matter From
Industrial Processes

* 10 CSR 10-5.050, Restriction of
Emission of Particulate Matter From
Industrial Processes

These rules pertain to the Kansas City,
out state, Springfield, and St. Louis
areas, respectively.

Rescinding these rules from the SIP
will simplify the SIP and ensure
consistency between the state rules and
the Federally approved SIP rules.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR Part 51,
Appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

We are processing this action as a
direct final action because the revision

makes a routine change to the existing
rules which are noncontroversial.
Therefore, we do not anticipate any
adverse comments.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. This
action merely approves state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule approves
preexisting requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
For the same reason, this rule also does
not significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, our
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), we have no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,

February 7, 1996), in issuing this rule,
we have taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive Order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. We will submit a report
containing this rule and other required
information to the United States Senate,
the United States House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 18, 2001. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.
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Dated: June 29, 2001.
William Rice,
Acting Regional Administrator, Region 7.
Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri
§52.1320 [Amended]

by:
e. Removing the entry under Chapter
2 for 10-2.030;
f. Removing the entry under Chapter
3 for 10-3.050;

2. In §52.1320(c) the table is amended

g. Removing the entry under Chapter
4 for 10—4.030;

h. Removing the entry under Chapter
5 for 10-5.050.

[FR Doc. 01-18188 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-P
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Proposed Rules

Federal Register
Vol. 66, No. 140

Friday, July 20, 2001

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 145 and 147

[Docket No. 00-075-1]

National Poultry Improvement Plan and
Auxiliary Provisions

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the National Poultry Improvement Plan
(the Plan) and its auxiliary provisions
by providing new or modified sampling
and testing procedures for Plan
participants and participating flocks.
The proposed changes were voted on
and approved by the voting delegates at
the Plan’s 2000 Millennial Plan
Conference. These changes would keep
the provisions of the Plan current with
changes in the poultry industry and
provide for the use of new sampling and
testing procedures.

DATES: We invite you to comment on
this docket. We will consider all
comments that we receive by September
18, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 00-075-1,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road, Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 00-075-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related

information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: MTr.
Andrew R. Rhorer, Senior Coordinator,
Poultry Improvement Staff, National
Poultry Improvement Plan, Veterinary
Services, APHIS, USDA, 1498 Klondike
Road, Suite 200, Conyers, GA 30094—
5104; (770) 922—-3496.

SUPPLEMENTARY INFORMATION:
Background

The National Poultry Improvement
Plan (NPIP, also referred to below as
“the Plan”) is a cooperative Federal-
State-industry mechanism for
controlling certain poultry diseases. The
Plan consists of a variety of programs
intended to prevent and control egg-
transmitted, hatchery-disseminated
poultry diseases. Participation in all
plan programs is voluntary, but flocks,
hatcheries, and dealers must qualify as
“U.S. Pullorum-Typhoid Clean” before
participating in any other Plan program.
Also, the regulations in 9 CFR part 82,
subpart C, which provide for certain
testing, restrictions on movement, and
other restrictions on certain chickens,
eggs, and other articles due to the
presence of Salmonella enteritidis,
prohibit hatching eggs or newly hatched
chicks from egg-type chicken breeding
flocks from being moved interstate
unless they are classified “U.S. S.
Enteritidis Monitored”” under the Plan
or have met equivalent requirements for
S. enteritidis control, in accordance
with 9 CFR 145.23(d), under official
supervision.

The Plan identifies States, flocks,
hatcheries, and dealers that meet certain
disease control standards specified in
the Plan’s various programs. As a result,
customers can buy poultry that has
tested clean of certain diseases or that
has been produced under disease-
prevention conditions.

The regulations in 9 CFR parts 145
and 147 (referred to below as the
regulations) contain the provisions of
the Plan. The Animal and Plant Health
Inspection Service (APHIS or the
Service) of the U.S. Department of
Agriculture (USDA or the Department)
amends these provisions from time to
time to incorporate new scientific

information and technologies within the
Plan.

The proposed amendments discussed
in this document are consistent with the
recommendations approved by the
voting delegates to the National Plan
Conference that was held from June 29
to July 1, 2000. Participants in the 2000
National Plan Conferences represented
flockowners, breeders, hatcherymen,
and Official State Agencies from all
cooperating States. The proposed
amendments are discussed in greater
detail below.

Discussion
Definitions

We are proposing to add a new
definition to § 145.1. We would define
public exhibition as “a public show of
poultry.” The regulations in
§§ 145.23(b)(3)(vii), 145.33(b)(3)(vii),
and 145.53(b)(3)(vii) require that all
poultry, including exhibition, exotic,
and game birds, but excluding
waterfowl, going to public exhibition
either come from U.S. Pullorum-
Typhoid Clean or equivalent flocks or
have a negative pullorum-typhoid test
within 90 days prior to going to public
exhibition. Given the presence of that
requirement in the regulations, the
voting delegates at the 2000 Plan
Conference believed it would be useful
to define what is meant by the term
“public exhibition.”

Debarment Procedures

We are proposing to make two
changes to § 145.13, “Debarment from
participation.” First, we would amend
the first sentence of the section to
provide that the notice given by the
Official State Agency to a Plan
participant of apparent noncompliance
would be in writing. The section
currently calls for participants to be
notified of their apparent
noncompliance; requiring that notice to
be in writing would serve to establish a
record that the notification had indeed
been provided. Second, § 145.13
currently refers to ““§§50.21 through
50.28-14 and §§50.30 through 50.33 of
the rules of practice in 7 CFR part 50.”
In 1995, 7 CFR part 50 was revised and
the sections cited in § 145.13 were
redesignated; therefore, we are
proposing to remove the specific section
citations mentioned in the previous
sentence and replace them with a
reference to 7 CFR part 50.



37920

Federal Register/Vol. 66, No. 140/Friday, July 20, 2001/Proposed Rules

Authorized Laboratories

We are also proposing to add a new
paragraph (e) to § 145.2 to make it clear
that the Plan’s authorized laboratories
will follow the laboratory protocols
outlined in part 147 when determining
the status of a participating flock with
respect to an official Plan classification.
While there may be alternative tests
available in some cases for Plan
diseases, we believe that it is necessary
for the purposes of consistency within
the Plan, and to maintain the credibility
of the Plan’s programs, to explicitly
require the use of the official tests
described in part 147 when determining
the status of a flock with respect to an
official Plan classification.

Hatcheries

Paragraph (a) of § 145.6 contains
minimum requirements with respect to
sanitation practices in participating
hatcheries. Those provisions were
established in 1971 and have been
amended once, in 1984. To bring the
provisions of § 145.6 up to date, we are
proposing to revise that paragraph as
follows:

» Egg room walls, ceilings, floors, air
filters, drains, and humidifiers should
be cleaned and disinfected at least two
times per week. Cleaning and
disinfection procedures should be as
outlined in § 147.24.

* Incubator room walls, ceilings,
floors, doors, fan grills, vents, and ducts
should be cleaned and disinfected after
each set or transfer. Incubator rooms
should not be used for storage. Plenums
should be cleaned at least weekly. Egg
trays and buggies should be cleaned and
disinfected after each transfer. Cleaning
and disinfection procedures should be
as outlined in § 147.24.

» Hatcher walls, ceilings, floors,
doors, fans, vents, and ducts should be
cleaned and disinfected after each
hatch. Hatcher rooms should be cleaned
and disinfected after each hatch and
should not be used for storage. Plenums
should be cleaned after each hatch.
Cleaning and disinfection procedures
should be as outlined in § 147.24.

e Chick/poult processing equipment
and rooms should be thoroughly
cleaned and disinfected after each
hatch. Chick/poult boxes should be
cleaned and disinfected before being
reused. Vaccination equipment should
be cleaned and disinfected after each
use. Cleaning and disinfection
procedures should be as outlined in
§147.24.

» Hatchery residue, such as chick/
poult down, eggshells, infertile eggs,
and dead germs, should be disposed of
promptly and in a manner satisfactory
to the Official State Agency.

+ The entire hatchery should be kept
in a neat, orderly condition and cleaned
and disinfected after each hatch.

+ Effective insect and rodent control
programs should be implemented.

The procedures and practices
described above are routinely observed
in the industry today and are considered
to be essential to the maintenance of
proper hatchery sanitation. Our
proposed changes, therefore, would
bring the provisions of the Plan in line
with the current practices observed
throughout the industry.

Blood Testing

Section 145.14, “Blood testing,”
currently states, among other things,
that ostrich, emu, rhea, and cassowary
candidates for official Plan
classifications must be blood tested
when at least 12 months of age or upon
reaching sexual maturity, depending on
the species and at the discretion of the
Official State Agency. In this document,
we are proposing to amend that
provision to state that ostrich, emu,
rhea, and cassowary candidates are to be
blood tested when more than 12 months
of age. This proposed change would
make the blood testing provisions for
ostrich, emu, rhea, and cassowary
candidates consistent with the
provisions for other species of birds in
§ 145.14 by simply providing the
minimum age at which the birds may be
tested. As ostriches, emus, rheas, and
cassowaries typically reach sexual
maturity somewhere between 18 months
to 3 years of age, depending on the
species, this proposed change would not
prevent an Official State Agency from
taking sexual maturity into account
when determining the appropriate
testing age.

Also in § 145.14, we would amend
footnote 1 in § 145.14(a) to provide the
current address of the APHIS staff that
can provide the criteria and procedures
for Department approval of antigens and
reagents. That staff has been relocated
from Riverdale, MD, to Ames, IA.

Paragraph (a)(9)(ii) of § 145.14
requires that serum samples that
produce positive reactions for pullorum-
typhoid on the microagglutination test
be retested at an authorized laboratory
in accordance with the
microagglutination test procedures set
forth in § 147.5. If the reaction to the
retest is positive in dilutions of 1:40 or
greater, additional examination must be
performed on the bird from which the
serum sample was drawn and its flock.
The procedures for the
microagglutination test found in § 147.5,
however, refer to the use of a 1:20
dilution for the microagglutination test,
not the 1:40 dilution cited in § 145.14.

It is the 1:40 dilution that is correct;
therefore, we are proposing to amend
paragraphs (c) and (d) of § 147.5 so that
they refer to the correct dilution. This
proposed change would also necessitate
amending § 147.5(d)(2) to replace a
reference to 10-microliter serum sample
with a reference to a 5-microliter serum
sample.

U.S. S. Enteritidis Clean, Egg-Type
Chickens

We are proposing to amend
§ 145.23(d) to change the name of the
program described in that paragraph
from “U.S. S. Enteritidis Monitored” to
“U.S. S. Enteritidis Clean.” Virtually all
of the egg-type chicken breeders in the
Plan participate in the current U.S. S.
Enteritidis Monitored program, and the
incidence of Salmonella enteritidis (SE)
in their flocks is extremely low. Because
the monitoring and prevention elements
of this program have been so effective,
the program has become oriented more
toward maintaining the freedom of
flocks from SE. Our proposed change to
the name of the program would reflect
this new focus and provide a measure
of credit to the flockowners who have
been integral to the program’s success.
As part of this proposed change, we
would remove the illustrative design for
the U.S. S. Enteritidis Monitored
classification in § 145.10(1), as that
design would no longer be necessary. A
reference to § 145.23(d) would be added
to § 145.10(m), which contains the
illustrative design for the current U.S. S.
Enteritidis Clean classification for meat-
type chickens.

Within § 145.23(d), paragraph (d)(iv)
calls for participating flocks to be
maintained in compliance with
§§147.21, 147.24(a), and 147.26, which
relate to flock sanitation and good
management practices. In this
document, we are proposing to amend
§145.23(d)(iv) to also state that rodents
and other pests should be effectively
controlled. Rodents have been found to
be a reservoir of Salmonella,
particularly SE, so reducing or
eliminating the presence of rodents and
other pests from areas where flocks are
kept would help to maintain the flocks’
freedom from Salmonella.

Paragraph (d)(vi) of § 145.23 currently
provides that a federally licensed SE
bacterin may be used in multiplier
breeding flocks that have been
bacteriologically examined and found
negative for SE. Because some
Salmonella vaccines may cause positive
reactions to pullorum-typhoid tests
administered to a flock, we are
proposing to amend § 145.23(d)(vi) to
allow flockowners to delay vaccination
until after the flock has been tested for
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pullorum-typhoid testing as described
in § 145.23(d)(1)(vii). We would retain
the current option of keeping a sample
of 350 birds unvaccinated until the flock
reaches 4 months of age and has been
tested in accordance with

§ 145.23(d)(1)(vii) and found negative.
We would, however, amend that option
to specify that the birds in the flock
must have been vaccinated using an
injectable bacterin or live vaccine that
does not spread. Currently, the
regulations in § 145.23(d)(vi) do not
differentiate between the use of vaccines
or bacterins that may spread to other
birds and those that do not.

U.S. M. Gallisepticum Clean, Meat-Type
Chickens

The regulations in § 145.33(c)(2)
currently require participants handling
U.S. M. Gallisepticum Clean products
(i.e., poultry breeding stock, hatching
eggs, baby poultry, and started poultry)
to keep those products separate from
other products that are not classified
U.S. M. Gallisepticum Clean. While that
paragraph directs that the products be
kept separate, it offers no specific
guidance as to how that should be
accomplished. In this document, we are
proposing to amend § 145.33(c)(2) to
state that the necessary separation can
be achieved through the use of separate
hatchers and incubators, separate hatch
days, and the hatchery sanitation and
biosecurity procedures detailed in
§§147.22,147.23, and 147.24. The steps
taken by the Plan participant would be
subject to the review and approval of
the Official State Agency to ensure that
they are being implemented in a manner
that adequately protects the integrity of
the M. Gallisepticum Clean products.

U.S. S. Enteritidis Clean, Meat-Type
Chickens

Paragraph (h)(1)(i) of § 145.33
provides, in part, that a meat-type
chicken breeding flock may be eligible
for the U.S. S. Enteritidis Clean
classification if the flock originated from
a U.S. S. Enteritidis Clean flock or if
meconium from the chicks in the flock
and a sample of chicks that died within
7 days after hatching have been
examined bacteriologically for SE at an
authorized laboratory and any group D
Salmonella samples have been
serotyped. We are proposing to amend
those criteria that pertain to eligibility
based on testing to state that a flock may
be eligible if any one of the following
samples has been examined
bacteriologically for SE at an authorized
laboratory and any group D Salmonella
samples have been serotyped:

e A 25-gram sample of meconium
from the chicks in the flock collected

and cultured as described in proposed
§147.12(a)(5) (current § 147.18—the
proposed redesignation of this section is
discussed later in this document); or

» A sample of chick papers collected
and cultured as described in §147.12(c);
or

» A sample of 10 chicks that died
within 7 days after hatching.

These proposed changes would clarify
the provisions of § 145.33 (h)(1)(i) by
specifying the size of the meconium
sample that must be collected and
cultured and the number of dead chicks
that must be examined and by providing
a reference to the applicable meconium
collection and culturing procedures
found in existing § 147.18 (which, as
noted above and discussed later in this
document, we would redesignate as
§147.12(a)(5)). This proposed change
would also provide for the use of chick
paper culturing conducted in
accordance with existing § 147.12(c) as
an additional means of qualifying a
flock for the U.S. S. Enteritidis Clean
classification. We believe that any one
of these three methods would provide
an accurate assessment of the SE status
of a flock seeking to qualify for this
classification.

In addition to the proposed changes
described above, we are also proposing
to make several other changes to the
provisions regarding the U.S. S.
Enteritidis Clean classification for meat-
type chickens. First, the introductory
text of § 145.33(h) currently states, in
part, that the classification is intended
for primary meat-type breeders. (A
primary breeding flock is currently
defined in § 145.1 as ““[a] flock
composed of one or more generations
that is maintained for the purpose of
establishing, continuing, or improving
parent lines.”) As we believe that this
classification could be beneficial and
feasible in any meat-type chicken
breeding flock, and not just primary
breeding flocks, we would remove the
word “primary” from the introductory
text of § 145.33(h).

Second, § 145.33(h)(1)(iv) currently
provides that environmental samples
must be collected by an Authorized
Agent (i.e., a person designated by the
Official State Agency). In order to allow
others to assist the Authorized Agent
and thus reduce the time required for
the collection of samples in some cases,
we are proposing to amend
§145.33(h)(1)(iv) to provide that the
environmental samples may also be
collected under the supervision of an
Authorized Agent.

Third, § 145.33(h)(1)(vi) currently
provides that hatching eggs produced by
a flock must be collected as quickly as
possible, handled as described in

§147.22, and sanitized or fumigated. In
this document, we are proposing to
remove the reference to sanitizing and
fumigation, as § 147.22 already
describes hatching egg sanitation
procedures and standard industry
practice no longer includes fumigation
of hatching eggs.

Finally, § 145.33(h)(3) currently
provides that 25 randomly selected live
birds from the flock must be
bacteriologically examined for SE as
described in § 147.11 if SE is isolated
from an environmental sample collected
from the flock. In this document, we are
proposing to add the option of
examining 500 cloacal swabs collected
in accordance with existing
§147.12(a)(2) in addition to, or in place
of, the examination of 25 live birds. The
regulations currently provide for the use
of cloacal swab examination in other
situations, and we believe that this
procedure would provide Plan
participants with an effective primary or
supplemental means of assessing the SE
status of a flock following the isolation
of SE in an environmental sample.

Rules of Practice

Sections 145.24, 145.34, 145.44, and
145.54 all currently provide conditions
that must be met for a State to attain
“clean State” status under specific Plan
disease classifications. There are
currently a total of nine separate “clean
State” classifications (one in § 145.24,
two in § 145.34, five in § 145.44, and
one in § 145.54). In each case, the
regulations provide that the Service will
revoke a State’s “clean State”
classification if any of the prescribed
conditions are discontinued, but will
not do so until it has conducted an
investigation and the Official State
Agency has been given an opportunity
for a hearing. In only two of the nine
cases—i.e., § 145.44(d)(2) and (e)(2)—do
the regulations specify that the hearing
will be held in accordance with rules of
practice adopted by the Administrator.
Because the adoption of rules of practice
by the Administrator is necessary in all
cases prior to such administrative
hearings, we are proposing to amend
§§145.24, 145.34, 145.44, and 145.54 to
specify that hearings regarding the
revocation of a State’s “‘clean State”
classification will be held in accordance
with rules of practice adopted by the
Administrator.

U.S. Approved

Under § 145.53(a), a breeding flock
may be classified as U.S. Approved if all
birds in the flock observed by
Authorized Agents or State Inspectors
are found to conform with the criteria
for the breed represented, as contained
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in the Standard of Perfection published
by the American Poultry Association,
Inc. (APA) or the breeder’s
specifications for the stock represented
in the flock, and such specifications are
on file with the Official State Agency. It
takes a great deal of training to become
an official APA judge for the various
waterfowl, exhibition poultry, and game
bird breeds represented in the Plan, and
most State NPIP organizations do not
have people trained in those standards
of perfection. The U.S. Approved
classification has already been removed
from provisions regarding the
classification of egg-type chicken
breeding flocks (§ 145.23), meat-type
chicken breeding flocks (§ 145.33), and
turkey breeding flocks (§ 145.43). Given
that it appears that there is no longer the
necessary support in place to maintain
the U.S. Approved classification for
waterfowl, exhibition poultry, and game
bird breeding flocks, we are proposing
to remove the U.S. Approved
classification from § 145.53. As part of
this proposed change, we would also
remove the illustrative design for the
U.S. Approved classification from

§ 145.10(a), as there would no longer be
a corresponding classification for the
design in the provisions of the Plan.

Testing for Antibodies to Avian
Mycoplasma

Paragraph (e)(2) of § 147.7 provides a
procedure to test for antibodies to avian
mycoplasma by hemagglutination
inhibition (HI). The test uses the
constant antigen, titered-sera method for
measuring antibodies to M.
gallisepticum, M. synoviae, or M.
meleagridis. The second-to-last and last
sentences of § 147.7(e)(2)(ii)(B) currently
state “[t]he desired endpoint is 4 HA
[i.e., hemagglutination] units. The well
containing the 1:4 dilution should give
a complete HA while the 1:8 dilution
should show less than complete HA.”
These two sentences appear to have
been included in error, as they apply to
the HA titer of the diluted antigen used
in the test, and not to the HA titer of the
stock antigen, which is the focus of the
step being described. The dilution of the
stock antigen is described in the
paragraph that follows, i.e.,
§147.7(e)(2)(ii)(C). Therefore, because
they do not apply to the step being
described, we are proposing to remove
the final two sentences of
§147.7(e)(2)(ii)(B).

Bacteriological Examination of
Salmonella

Paragraph (a) of § 147.11 describes the
laboratory procedure recommended for
the bacteriological examination of
Salmonella in egg- and meat-type

chickens, waterfowl, exhibition poultry,
and game birds. In this document, we
are proposing to amend those
procedures by:

* Restricting the scope of the
paragraph to the examination of cultures
collected from birds (and modifying
illustration 1 accordingly) and moving
the provisions of current § 147.11(a)
relating to the examination of
environmental cultures, including
illustration 2, to § 147.12;

* Removing the recommended non-
selective enrichment step;

¢ Increasing the sample size of
pullorum-typhoid reactor birds from “‘at
least four birds” to “up to 25 birds;”

* Modifying sample collection and
pooling recommendations;

+ Offering specific suggestions for
plating media; and

* Recommending delayed secondary
enrichment in cases where the initial
selective enrichment procedure yields
negative results.

These proposed changes, which have
been incorporated into the revised
procedure set forth in revised
§147.11(a) at the end of this document,
were recommended by the NPIP’s
Salmonella Technical Committee and
are intended to provide a more effective
and scientifically valid procedure for
the identification of Salmonella in egg-
and meat-type chickens, waterfowl,
exhibition poultry, and game birds. As
part of this proposed change, we would
also update the literature citation
contained in footnote 7 to § 147.11(a)(1)
so that it refers to the most recent
edition of the publication cited.

Collection, Isolation, and Identification
of Salmonella

Section 147.12 currently describes
procedures for collecting environmental
samples and cloacal swabs for
bacteriological examination. In this
document, we are proposing to expand
the scope of that section to include
procedures for collection, isolation, and
identification of Salmonella from
environmental samples, cloacal swabs,
chick box papers, and meconium
samples, and we would revise the title
of the section to reflect this broader
scope.

The procedure for sampling in broth
found in § 147.12(a)(1)(i) currently
states that authorized laboratories will
provide capped tubes containing Hajna
or Mueller-Kauffmann tetrathionate
brilliant green sterile enrichment broth
for each sample. Because other types of
sterile enrichment broth are now
available, we are proposing to remove
the reference to Hajna or Mueller-
Kauffmann tetrathionate brilliant green
enrichment broths in order to provide

for the use by authorized laboratories of
other appropriate sterile enrichment
broths.

The provisions regarding the use of
drag swabs found in § 147.12(a)(3)
currently refer to exposing gauze pads to
the surface of floor litter and nest box
areas and provide instructions for the
assembly of drag swabs using gauze
pads. Commercially made sponges
designed for use in drag swabs are now
available, so we are proposing to amend
the introductory text of § 147.12(a)(3) to
provide for the use of either gauze pads
or commercially available sponges as a
component of a drag swab sampler.

Paragraph (a)(3)(iv) of § 147.12
describes the procedure for collecting
samples from nest boxes. The sampling
procedure described in that paragraph
entails wiping down assorted locations
in about 10 percent of the total nesting
area, then sealing the sample in a sterile
bag for submission to an authorized
laboratory. We have determined that
this procedure could also be used for
collecting samples from an egg belt,
which is another environment from
which Salmonella could be isolated.
Therefore, we are proposing to amend
§147.12(a)(3)(iv) to provide for the use
of the described sampling technique on
both nest boxes and egg belts.

Paragraph (c) of § 147.12 provides
instructions for collecting samples from
chick box papers. We are proposing to
move the provisions of § 147.12(c) to
§147.12(a)(4) in order to place it among
the other provisions of § 147.12
regarding the collection of samples. In
moving those provisions, we would also
add to the introductory text of the
paragraph a reminder to Plan
participants that it is important that the
paper be removed from the chick box
before the box is placed in the brooding
house. This would help to maintain the
integrity of the sample taken from the
chick box papers by preventing the
potential introduction of contaminants
from the brooding house. We would also
add a new paragraph (a)(4)(iii) that
would provide that the laboratory to
which the collected samples or chick
box papers are sent must follow the
procedure set forth in proposed
§147.12(a)(5) (current § 147.18) for
testing chick meconium for Salmonella.

As noted earlier in this document in
the discussion of the proposed changes
to §147.11, we are proposing to move
the provisions of § 147.11(a) regarding
the examination of environmental
cultures, including illustration 2, into
§ 147.12; those provisions would
become new §147.12(b). In addition, we
are also proposing to move the
provisions of current § 147.18, which
provides a procedure for testing chick
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meconium for Salmonella, into § 147.12
as new paragraph (a)(5). We believe that
this proposed relocation of those
provisions would result in the
regulations becoming more focused,
with § 147.11 concentrating on
procedures for culturing pullorum-
typhoid reactors and birds from SE-
positive environments and § 147.12
concentrating on procedures for
culturing environmental samples, chick
papers, and meconium. As a result of
these proposed moves, it would be
necessary for § 147.12(a)(5)(vi) (current
§147.18(f)) to direct that the processing
of suspect Salmonella colonies from
chick meconium samples be conducted
in accordance with §147.12(b), rather
than § 147.11.

Proposed new § 147.12(b) would
provide two different enrichment
procedures, i.e., tetrathionate
enrichment with delayed secondary
enrichment and pre-enrichment
followed by selective enrichment. These
culturing procedures for environmental
and other samples, which have been
drawn from the combined bird/
environment culturing procedures
found in current § 147.11(a), are set
forth in proposed § 147.12(b) at the end
of this document. Illustration 2, which
would be revised to reflect the more
specific procedures, would be placed at
the end of the new paragraph.

Hatching Egg and Hatchery Sanitation

We are proposing to revise §147.22,
“‘Hatching egg sanitation,” to reflect
changes in industry practice and update
the language used in the section. The
revised section would reflect the
discontinuance of egg fumigation as a
routine measure and would include a
recommendation for cleaning and
disinfecting vehicles used for
transporting eggs and chicks or poults,
but would otherwise not differ
substantively from existing § 147.22.

Similarly, we are also proposing to
revise § 147.23, “Hatchery sanitation,”
to reflect changes in industry practice
and update the language used in the
section. As is the case with our
proposed revision of § 147.22, revised
§147.23 would reflect the
discontinuance of egg fumigation as a
routine measure. This revised section
would also recommend the use of new
chick papers, in addition to clean or
new boxes, for the distribution of day-
old chicks, poults, or other newly
hatched poultry. Otherwise, revised
§ 147.23 would not differ substantively
from existing § 147.23.

Cleaning and Disinfecting

We are proposing to update § 147.24,
which describes recommended

procedures for cleaning and disinfecting
structures and equipment used by Plan
participants. We would reorganize the
provisions of the section so that
paragraph (a) would deal with poultry
houses, paragraph (b) with hatchers and
hatchery rooms, and paragraph (c) with
delivery trucks and their drivers and
helpers. In each paragraph, we would
expand upon the recommendations
provided in current § 147.24 in order to
provide more specific guidance
regarding cleaning and disinfection
procedures. Specifically, in § 147.24(a),
we would revise paragraph (a)(1) to
recommend the following:

* Remove all live “escaped’” and dead
birds from the building;

* Blow dust from equipment and
other exposed surfaces;

¢ Empty the residual feed from the
feed system and feed pans and remove
it from the building;

» Disassemble feeding equipment and
dump and scrape as needed to remove
any and all feed cake and residue. Clean
up spilled feed around the tank and
clean out the tank; and

* Rinse down and wash out the
inside of the feed tank to decontaminate
the surfaces and allow to dry.

We would also amend paragraph
(a)(3) to include recommendations for
washing down the entire inside surfaces
of the building and all the installed
equipment such as curtains, ventilation
ducts and openings, fans, fan housings
and shutters, feeding equipment,
watering equipment, etc., and using
high pressure and high volume water
spray to soak into and remove the dirt
to decontaminate the building.

We would amend paragraph (b) to
recommend the use of cleaning agents
and sanitizers that are registered by the
U.S. Environmental Protection Agency
as germicidal, fungicidal,
pseudomonocidal, and tuberculocidal.
We would also recommend:

* Removing loose organic debris by
sweeping, scraping, vacuuming,
brushing, or scrubbing, or by hosing
surfaces with high pressure water;

» Using hot water (at least 140 °F) for
cleaning hatching trays and chick
separator equipment;

* Using a cleaner/sanitizer that can
penetrate protein and fatty deposits and
allowing the chemical to cling to treated
surfaces at least 10 minutes before
rinsing off, then manually scrubbing any
remaining deposits of organic material
until they are removed; and

» Applying disinfectant to the
cleaned walls and using a clean and
sanitized squeegee to remove excess
water, working down from ceilings to
walls to floors and being careful not to
recontaminate cleaned areas.

Because current paragraph (c) applies
to the cleaning of hatchery equipment,
we would move that paragraph into
paragraph (b), which, as noted above,
applies to the cleaning and disinfection
of hatchers and hatchery rooms.

Finally, we would establish a new
paragraph (c), which would provide
recommendations regarding the
disinfection of delivery trucks and
biosecurity practices for truck drivers
and their helpers. Specifically, we
would recommend that truck tires be
thoroughly sprayed with disinfectant
before the truck leaves the main road
and enters the farm driveway, and that
drivers and helpers observe the
following practices:

* Put on sturdy, disposable plastic
boots or clean rubber boots before
getting out of the truck cab. Put on a
clean smock or coveralls and a hairnet
before entering the poultry house.

» After loading eggs or unloading
chicks/poults, remove the dirty smock/
coveralls and place in a plastic garbage
bag before loading in the truck. Be sure
to keep clean coveralls separate from
dirty ones.

» Reenter the cab of the truck and
remove boots before placing feet onto
floorboards. Remove hairnet and leave
with disposable boots on farm.

» Sanitize hands using appropriate
hand sanitizer.

¢ Return to the hatchery or go to the
next farm and repeat the process.

These proposed amendments to
§ 147.24, which were recommended by
the NPIP Cleaning and Disinfection
Technical Committee, would serve to
reinforce the existing provisions of the
section and thus increase the
effectiveness of the cleaning and
disinfection measures applied to poultry
houses, hatchers and hatchery rooms,
and delivery trucks and the biosecurity
practices observed by personnel
entering the farm, thus reducing the risk
that participating flocks and products
would be exposed to disease.

Fumigation

Section 147.25 currently refers to
fumigation as “‘an essential part of a
sanitation program.” As noted
previously, fumigation is no longer used
routinely within the poultry industry.
Therefore, we are proposing to amend
§ 147.25 so that the section simply states
that fumigation may be used for
sanitizing eggs and hatchery equipment
or rooms as part of a sanitation program,
thus deemphasizing the role of
fumigation.
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Isolation, Sanitation, and Good
Management Practices

Section 147.26 describes procedures
for establishing isolation and
maintaining sanitation and good
management practices for the control of
Salmonella and Mycoplasma infections.
In this document, we are proposing to
amend § 147.26 as follows:

* We would amend paragraph (a)(1)
to specify that the conditions under
which visitors may be allowed must
minimize the introduction of
Salmonella and Mycoplasma, and not
simply “insure sanitation’ as currently
provided.

* We would combine paragraphs
(a)(2) and (a)(3), which require breeder
farms to be kept free of market birds and
other domesticated fowl, respectively.

* We would amend the requirement
in paragraph (a)(4) that requires dead
birds to be disposed of by burning, deep
burial, or burial in special disposal pits.
Because some of those methods may be
prohibited in some areas, we would
amend that requirement to simply state
that dead birds are to be disposed of by
locally approved methods.

» We would amend paragraph (b)(5)
to require that a rodent control program
be established. That paragraph currently
requires only that the rodent population
and other pests be kept in control
without requiring an active program for
that purpose.

These proposed changes were
recommended by a committee of
scientists appointed to review § 147.26
by the Plan’s General Conference
Committee and would serve to update
the provisions of that section.

General Conference Committee

Paragraph (b) of § 147.43 describes the
procedures for the nomination and
election of regional committee members
to serve on the General Conference
Committee (GCC). In order to broaden
the pool of potential nominees, we are
proposing to amend § 147.43(b) to add
provisions for the solicitation of
nominees. Under these proposed
provisions, the process for soliciting
nominations for regional committee
members would include, but not be
limited to:

» Advertisements in at least two
industry journals, such as the
newsletters of the American Association
of Avian Pathologists, the National
Chicken Council, the United Egg
Producers, and the National Turkey
Federation;

* A Federal Register announcement;
and

» Special inquiries for nominations
from universities or colleges with

minority/disability enrollments and
faculty members in poultry science or
veterinary science.

Further, in order to promote a more
diverse pool of nominees, we would
require that at least one nominee from
each region be from an
underrepresented group, e.g.,
minorities, women, or persons with
disabilities. These proposed changes are
intended to increase awareness of GCC
membership opportunities by providing
for the active solicitation of nominations
from industry, scientific, and university
or college groups.

Miscellaneous

In addition to the proposed changes
described above, we are also proposing
to make several nonsubstantive editorial
changes to improve clarity and correct
erroneous citations to several sections
within the regulations.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

The proposed changes contained in
this document are based on the
recommendations of representatives of
member States, hatcheries, dealers,
flockowners, and breeders who took
part in the Plan’s 2000 National Plan
Conference. The proposed changes
would amend the Plan and its auxiliary
provisions by providing new or
modified sampling and testing
procedures for Plan participants and
participating flocks. The proposed
changes were voted on and approved by
the voting delegates at the Plan’s 2000
National Plan Conference. These
changes would keep the provisions of
the plan current with changes in the
poultry industry and provide for the use
of new sampling and testing procedures.

The plan serves as a “seal of
approval” for eggs and poultry
producers in the sense that tests and
procedures recommended by the Plan
are considered optimal for the industry.
In all cases, the changes proposed in
this document have been generated by
the industry itself with the goal of
reducing disease risk and increasing
product marketability. Because
participation in the plan is voluntary,
individuals are likely to remain in the
program as long as the costs of
implementing the program are lower
than the added benefits they receive
from the program.

The proposed changes contained in
this document generally either update
testing procedures and sanitation
guidelines or revise NPIP’s
administrative operations, with the aim
of better safeguarding the health of the
Nation’s poultry industry. The
Regulatory Flexibility Act requires that
agencies consider the economic effects
of their rules on small entities. We do
not expect that the changes proposed in
this document would result in
significant economic effects on small
entities.

The Small Business Administration
defines size standards for industries
using the North American Industry
Classification System (NAICS). Under
this system, a firm classified within
“Chicken Egg Production” (NAICS code
112310) is considered small if its annual
receipts are $9 million or less. For firms
classified within “Broilers and Other
Meat Type Chicken Production” (NAICS
code 112320), the small-entity criterion
is annual receipts of $750,000 or less.

The egg and poultry industries are
highly integrated vertically, with most
production owned or under contract to
large-scale processing and marketing
firms.? For example, broilers for Tyson
Foods, the world’s largest producer,
came in 1999 from 6,060 farms (98
percent under contract), and its eggs
came from breeder flocks on 1,388
farms.2

In 1997, an average of 303,604,000
egg-producing layers produced 77,532
million eggs.? The number of egg-
producing farms and their size
distribution is not known, but it is
reasonable to assume that some of them
may be small entities, operating either
independently or under contract.

Also in 1997, there were 13,458 farms
that sold layers, pullets, and pullet
chicks, and 23,937 farms that sold
broilers and other meat-type chickens.*
Regarding the latter, a farm would need
to produce about 275,000 broilers a year
in order to reach annual sales of at least
$500,000, according to Census of
Agriculture and other National
Agricultural Statistics Service (NASS)

1The broiler industry, in particular, is heavily
concentrated. Tyson Foods had weekly sales of
ready-to-cook chicken that averaged 154.3 million
pounds in 1999. The 10 largest broiler companies
accounted for 429.6 million pounds per week in
1999, approximately half of the Nation’s production
(WATT PoultyUSA, January 2000).

2WATT Poultry USA, January 2000.

3“Chickens and Eggs, Final Estimates 1994-97,”
USDA/NASS, December 1998.”

41997 Census of Agriculture.
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data.® By this measure, about one-half of
broiler farms can be considered small.6

Clearly, some of the poultry and egg-
producing farms that would be affected
by this proposed rule are small.
However, the procedural and
administrative changes proposed are not
expected to have a significant economic
impact on any entities, either large or
small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Parts 145 and
147

Animal diseases, Poultry and poultry
products, Reporting and recordkeeping
requirements.

Accordingly, we propose to amend 9
CFR parts 145 and 147 as follows:

PART 145—NATIONAL POULTRY
IMPROVEMENT PLAN

1. The authority citation for part 145
would be revised to read as follows:

Authority: 7 U.S.C. 429; 7 CFR 2.22, 2.80,
and 371.4.

2.1In §145.1, a definition of public
exhibition would be added, in
alphabetical order, to read as follows:

5In 1997, the average liveweight equivalent price
of broiler was $0.377 per pound, and the average
weght was 4.835 pounds. Thus, the average price
received per broiler was $1.82.

6 The 1997 Censur of Agriculture indicates that 52
percent of broiler-producing farms sold at lest
200,000 broilers.

8§145.1 Definitions.
* * * * *

Public exhibition. A public show of
poultry.
* * * * *

3.In §145.2, a new paragraph (e)
would be added to read as follows:

§145.2 Administration.

(e) An authorized laboratory of the
National Poultry Improvement Plan will
follow the laboratory protocols outlined
in part 147 of this chapter when
determining the status of a participating
flock with respect to an official Plan
classification.

* * * * *

4. Section 145.6 would be amended as
follows:

a. By revising paragraph (a).

b. In paragraph (b), by removing the
word “which” and adding the word
“that” in its place.

c. In paragraph (c), by removing the
word “‘shall” and adding the word
“should” in its place.

d. In paragraph (d), in both the first
and second sentences, by removing the
word “‘shall” and adding the word
“should” in its place.

§145.6 Specific provisions for
participating hatcheries.

(a) Hatcheries must be kept in sanitary
condition, acceptable to the Official
State Agency. The procedures outlined
in §§147.22 through 147.25 of this
chapter will be considered as a guide in
determining compliance with this
provision. The minimum requirements
with respect to sanitation include the
following:

(1) Egg room walls, ceilings, floors, air
filters, drains, and humidifiers should
be cleaned and disinfected at least two
times per week. Cleaning and
disinfection procedures should be as
outlined in § 147.24 of this chapter.

(2) Incubator room walls, ceilings,
floors, doors, fan grills, vents, and ducts
should be cleaned and disinfected after
each set or transfer. Incubator rooms
should not be used for storage. Plenums
should be cleaned at least weekly. Egg
trays and buggies should be cleaned and
disinfected after each transfer. Cleaning
and disinfection procedures should be
as outlined in § 147.24 of this chapter.

(3) Hatcher walls, ceilings, floors,
doors, fans, vents, and ducts should be
cleaned and disinfected after each
hatch. Hatcher rooms should be cleaned
and disinfected after each hatch and
should not be used for storage. Plenums
should be cleaned after each hatch.
Cleaning and disinfection procedures
should be as outlined in § 147.24 of this
chapter.

(4) Chick/poult processing equipment
and rooms should be thoroughly
cleaned and disinfected after each
hatch. Chick/poult boxes should be
cleaned and disinfected before being
reused. Vaccination equipment should
be cleaned and disinfected after each
use. Cleaning and disinfection
procedures should be as outlined in
§ 147.24 of this chapter.

(5) Hatchery residue, such as chick/
poult down, eggshells, infertile eggs,
and dead germs, should be disposed of
promptly and in a manner satisfactory
to the Official State Agency.

(6) The entire hatchery should be kept
in a neat, orderly condition and cleaned
and disinfected after each hatch.

(7) Effective insect and rodent control

programs should be implemented.

§145.10 [Amended]

5.In §145.10, paragraphs (a) and (1)
would be removed and reserved and
paragraph (m) would be amended by
adding the words “§ 145.23(d) and”
immediately after the word “See” .

§145.13 [Amended]

6. In § 145.13, the introductory text of
the section would be amended as
follows:

a. In the first sentence, by adding the
words “in writing” immediately after
the words “are notified”.

b. In the sixth sentence, by removing
the words ““§§ 50.21 through 50.28-14
and §§50.30 through 50.33 of”.

c. In the seventh sentence, by
removing the citation “7 CFR
50.2(e),(g),(h), and (1)’ and adding the
citation “7 CFR 50.10” in its place.

7. Section 145.14 would be amended
as follows:

a. In the introductory text of the
section, by revising the first sentence.

b. In paragraph (a)(1), footnote 1, by
removing the words ‘“Veterinary
Biologics, 4700 River Road, Unit 148,
Riverdale, Maryland 20737-1237"" and
adding the words “Center for Veterinary
Biologics, 510 South 17th Street, Suite
104, Ames IA 50010-8197” in their
place.

§145.14 Blood testing.

Poultry must be more than 4 months
of age when blood tested for an official
classification: Provided, That turkey
candidates under subpart D of this part
may be blood tested at more than 12
weeks of age; game bird candidates
under subpart E of this part may be
blood tested when more than 4 months
of age or upon reaching sexual maturity,
whichever comes first; and ostrich, emu,
rhea, and cassowary candidates under
subpart F of this part may be blood
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tested when more than 12 months of
age. * * *

* * * * *

8. Section 145.23, would be amended
as follows:

a. In paragraph (d), by revising the
introductory text.

b. In paragraph (d)(1)(i), by removing
the word “Monitored” and adding the
word “Clean” in its place.

c. By revising paragraphs (d)(1)(iv)
and (d)(1)(vi).

§145.23 Terminology and classification;
flocks and products.
* * * * *

(d) U.S. S. Enteritidis Clean. This
classification is intended for egg-type
breeders wishing to assure their
customers that the hatching eggs and
chicks produced are certified free of
Salmonella enteritidis.

(1) * x %

(iv) The flock is maintained in
compliance with §§147.21, 147.24(a),
and 147.26 of this chapter. Rodents and
other pests should be effectively
controlled;

(vi) If a Salmonella vaccine is used
that causes positive reactions with
pullorum-typhoid antigen, one of the
following options must be utilized:

(A) Administer the vaccine after the
pullorum-typhoid testing is done as
described in paragraph (d)(1)(vii) of this
section.

(B) If an injectable bacterin or live
vaccine that does not spread is used,
keep a sample of 350 birds unvaccinated
and banded for identification until the
flock reaches at least 4 months of age.
Following negative serological and
bacteriological examinations as
described in paragraph (d)(1)(vii) of this
section, vaccinate the banded, non-

vaccinated birds.
* * * * *

§145.24 [Amended]

9. In § 145.24, paragraph (a)(2), at the
end of the last sentence, the words ““in
accordance with rules of practice
adopted by the Administrator” would
be added immediately after the word
“hearing”.

10. Section 145.33 would be amended
as follows:

a. By revising paragraph (c)(2).

b. In paragraph (h), the introductory
text, by removing the word ““primary”’.

c. By revising paragraph (h)(1)(i).

d. In paragraph (h)(1)(iv), by adding
the words “or under the supervision of”
immediately after the word “by”’.

e. By revising paragraph (h)(1)(vi).

f. In paragraph (h)(3), the first
sentence, by removing the word “in”

immediately before the words
“paragraph (h)(1)(iv)” and by adding the
words “and/or 500 cloacal swabs
collected in accordance with
§147.12(a)(2) of this chapter”
immediately before the word “must”.

§145.33 Terminology and classification;
flocks and products.
* * * * *

(C] R

(2) A participant handling U.S. M.
Gallisepticum Clean products must keep
these products separate from other
products through the use of separate
hatchers and incubators, separate hatch
days, and proper hatchery sanitation
and biosecurity (see §§147.22, 147.23,
and 147.24) in a manner satisfactory to
the Official State Agency: Provided,
That U.S. M. Gallisepticum Clean chicks
from primary breeding flocks must be
produced in incubators and hatchers in
which only eggs from flocks qualified
under paragraph (c)(1)(i) of this section
are set.
* * * * *

(h) * % %

(1] * % %

(i) The flock originated from a U.S. S.
Enteritidis Clean flock, or one of the
following samples has been examined
bacteriologically for S. enteritidis at an
authorized laboratory and any group D
Salmonella samples have been
serotyped:

(A) A 25-gram sample of meconium
from the chicks in the flock collected
and cultured as described in
§147.12(a)(5) of this chapter; or

(B) A sample of chick papers collected
and cultured as described in § 147.12(c)
of this chapter; or

(C) A sample of 10 chicks that died
within 7 days after hatching.

* * * * *

(vi) Hatching eggs produced by the
flock are collected as quickly as possible
and are handled as described in §147.22
of this chapter.

* * * * *

§145.34 [Amended]

11. In § 145.34, paragraphs (a)(2) and
(b)(2) would each be amended by
adding the words ““in accordance with
rules of practice adopted by the
Administrator” immediately after the
word “‘hearing”.

§145.44 [Amended]

12. In § 145.44, paragraphs (a)(2),
(b)(2), and (c)(2) would be each
amended by adding the words “in
accordance with rules of practice
adopted by the Administrator”
immediately after the word ‘“hearing”.

§145.53 [Amended]

13. In § 145.53, paragraph (a) would
be removed and reserved.

§145.54 [Amended]

14. In § 145.54, paragraph (a)(2)
would be amended by adding the words
“in accordance with rules of practice
adopted by the Administrator”
immediately after the word “hearing”.

PART 147—AUXILIARY PROVISIONS
ON NATIONAL POULTRY
IMPROVEMENT PLAN

15. The authority citation for part 147
would be revised to read as follows:

Authority: 7 U.S.C. 429; 7 CFR 2.22, 2.80,
and 371.4.

§147.5 [Amended]

16. Section 147.5 would be amended
as follows:

a. In paragraph (c), by removing the
numbers “1:20” and adding the
numbers “1:40” in their place.

b. In paragraph (d), the introductory
text, by removing the numbers “1:20”
and adding the numbers “1:40” in their
place.

c. In paragraph (d)(2), by removing the
words ‘“10 microliters (0.01 cc.)” and
adding the words ‘5 microliters (0.005
cc.)” in their place.

§147.7 [Amended]

17.In § 147.7, paragraph (e)(2)(ii)(B)
would be amended by removing the
third and fourth sentences.

18.In §147.11, paragraph (a) would
be revised to read as follows:

§147.11 Laboratory procedure
recommended for the bacteriological
examination of Salmonella.

(a) For egg-and meat-type chickens,
waterfowl, exhibition pouliry, and game
birds. All reactors to the Pullorum-
Typhoid tests, up to 25 birds, and birds
from Salmonella enteritidis (SE)
positive environments should be
cultured in accordance with both the
direct (paragraph (a)(1)of this section)
and selective enrichment (paragraph
(a)(2) of this section) procedures
described in this section. Careful aseptic
technique should be used when
collecting all tissue samples.

(1) Direct culture (refer to illustration
1 to this section). Grossly normal or
diseased liver, heart, pericardial sac,
spleen, lung, kidney, peritoneum,
gallbladder, oviduct, misshapen ova or
testes, inflamed or unabsorbed yolk sac,
and other visibly pathological tissues
where purulent, necrotic, or
proliferative lesions are seen (including
cysts, abscesses, hypopyon, and
inflamed serosal surfaces) should be
sampled for direct culture using either
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flamed wire loops or sterile swabs.
Since some strains may not dependably
survive and grow in certain selective
media, inoculate non-selective plates
(such as blood or nutrient agar) and
selective plates (such as MacConkey
[MAC] and brilliant green novobiocin
[BGN] for pullorum-typhoid and MAC,
BGN, and xylose-lysine-tergitol 4 [XLT
4] for SE). After inoculating the plates,
pool the swabs from the various organs
into a tube of non-selective broth (such
as nutrient or brain-heart infusion).
Refer to illustration 1 for recommended
bacteriological recovery and
identification procedures.” Proceed
immediately with collection of organs
and tissues for selective enrichment
culture.

(2) Selective enrichment culture (refer
to illustration 1 to this section). Collect
and culture organ samples separately
from intestinal samples, with intestinal
tissues collected last to prevent cross-
contamination. Samples from the
following organs or sites should be
collected for culture in selective
enrichment broth:

(i) Heart (apex, pericardial sac, and
contents if present);

7 Biochemical identification charts may be
obtained from “A Laboratory Manual for the
Isolation and Identification of Avian Pathogens,”
chapter 2, Salmonellosis. Fourth edition, 1998,
American Association of Avian Pathologists, Inc.,
Kennett Square, PA 19348.

(ii) Liver (portions exhibiting lesions
or, in grossly normal organs, the drained
gallbladder and adjacent liver tissues);

(iii) Ovary-Testes (entire inactive
ovary or testes, but if ovary is active,
include any atypical ova);

(iv) Oviduct (if active, include any
debris and dehydrated ova);

(v) Kidneys and spleen; and

(vi) Other visibly pathological sites
where purulent, necrotic, or
proliferative lesions are seen.

(3) From each bird, aseptically collect
10 to 15 grams of each organ or site
listed in paragraph (a)(2) of this section.
Mince, grind, or blend and place in a
sterile plastic bag. All the organs or sites
listed in paragraph (a)(2) of this section
from the same bird may be pooled into
one bag. Do not pool samples from more
than one bird. Add sufficient
tetrathionate enrichment broth to give a
1:10 (sample to enrichment) ratio.
Follow the procedure outlined in
illustration 1 for the isolation and
identification of Salmonella.

(4) From each bird, aseptically collect
10 to 15 grams of each of the following
parts of the digestive tract: Crop wall,
duodenum, jejunum (including remnant
of yolk sac), both ceca, cecal tonsils, and
rectum-cloaca. Mince, grind, or blend
tissues and pool them into a sterile
plastic bag. Do not pool tissues from
different birds into the same sample.
Add sufficient tetrathionate enrichment
broth to give a 1:10 (sample to

enrichment) ratio. Follow the procedure
outlined in illustration 1 for the
isolation and identification of
Salmonella.

(5) After selective enrichment,
inoculate selective plates (such as MAC
and BGN for pullorum-typhoid and
MAGC, BGN, and XLT 4) for SE.
Inoculate three to five Salmonella-
suspect colonies from plates into triple
sugar iron (TSI) and lysine iron agar
(LIA) slants. Screen colonies by
serological (i.e., serogroup) and
biochemical procedures (e.g., the
Analytical Profile Index for
Enterobacteriaceae [API]) as shown in
illustration 1. As a supplement to
screening three to five Salmonella-
suspect colonies on TSI and LIA slants,
a group D colony lift assay may be
utilized to signal the presence of hard-
to-detect group D Salmonella colonies
on agar plates.

(6) If the initial selective enrichment
is negative for Salmonella, a delayed
secondary enrichment (DSE) procedure
is used. Leave the tetrathionate-enriched
sample at room temperature for 5 to 7
days. Transfer 1 mL of the culture into
10 mL of fresh tetrathionate enrichment
broth, incubate at 37 °C for 20 to 24
hours, and plate as before.

(7) Serogroup all isolates identified as
salmonellae and serotype all serogroup
D1 isolates. Phage-type all SE isolates.
BILLING CODE 3410-34-U
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Illustration 1.—Procedure for culturing Pullorum-Typhoid reactors and birds from SE-positive environments.

‘ A 4 ¢ | Intestinal pools |
Pool swabs into non- Direct culture: Inoculate I Organ pools |
selective broth non-selective ' and ¢
selective 2 plates A 4
Inoculate TT DSE Inoculate TT
ichment broth ich h
37°C, |20-24 hours 37°C, |24 and 48 hours ‘(31”2'8 rr;‘t?g) Jroms ?1".'1'% g{fg;f rotfs
v 37°C, | 20-24 hours 370r41.5°C, |[20-24 hours
Non-selective ' and
selective 2 plates \ 4
Inoculate selective plates 2
37°C, |20-24 hours 37°C, |24 and 48 hours
\ 4
Inoculate three to five suspect colonies into TSI and LIA slants
TSI and LIA Reactions: TSI and LIA Reactions: TSI and LIA Reactions:
One positive and one Both negative for Both positive for
negative for Salmonella Salmonella Salmonella

N —

o w

v
r Biochemical identification l

v v v v

Negative for Positive for Negative for Positive for
Salmonella Salmonella Salmonella Salmonella

Discard 4 Biochemical Serotype all

identification Group D1
v v [
Negative for Positive for ¢ ‘
Salmonelia Salmonella Negative for Positive for
¢ ¢ Salmonella Salmonella
I Reevaluate $ J | Serotype all Group D1 | o ¢d4 | I : ¢| e |
iscart eevaluate

Non-selective plates such as blood or nutrient agar.

Selective plates such as MacConkey, Brilliant Green Novobiocin (BGN) for pullorum-typhoid reactors and MacConkey, BGN, and xylose-lysine tergitol 4
(XLT 4) for SE.

Tetrathionate enrichment broth.

Reevaluate if epidemiologic, necropsy, or other information indicates the presence of an unusual strain of Salmonella.

If biochemical identification and serogroup procedures are inconclusive, restreak original colony onto non-selective plating media to check for purity.
Repeat biochemical and serology tests.
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* * * * *

19. Section 147.12 would be amended
as follows:

a. By revising the section heading.

b. In paragraph (a), the introductory
text, by removing the word “shall” and
adding the word “should” in its place.

c. In paragraph (a)(1)(i), by removing
the words ““(Hajna or Mueller-
Kauffmann Tetrathionate Brilliant
Green)”.

d. In paragraph (a)(3), the
introductory text, by adding the words
“(or commercially available sponges
designed for this purpose)” immediately
before the words “, a key component”.

e. In paragraph (a)(3)(ii), by removing
the words ““paragraph (a)(1)” and adding
the words “paragraph (a)(3)(i)” in their
place.

f. In paragraph (a)(3)(iv), by revising
the first two sentences.

g. By adding new paragraphs (a)(4)
and (a)(5).

h. By removing paragraph (c),
redesignating paragraph (b) as paragraph
(c), and adding a new paragraph (b).

§147.12 Procedures for collection,
isolation, and identification of Salmonella
from environmental samples, cloacal
swabs, chick box papers, and meconium
samples.

* * * * *

(a) * % %

(3) * x %

(iv) Nest box or egg belt sampling
technique. Collect nest box or egg belt
samples by using two 3-by-3 inch sterile
gauze pads premoistened with double-
strength skim milk and wiping the pads
over assorted locations in about 10
percent of the total nesting area or the
egg belt. * * *

* * * * *

(4) Chick box papers. Samples from
chick box papers may be
bacteriologically examined for the
presence of Salmonella. The Plan
participant may collect the samples in
accordance with paragraph (a)(4)(i) of
this section or submit chick box papers
directly to a laboratory in accordance
with paragraph (a)(4)(ii) of this section.
It is important that the paper be
removed from the chick box before the
box is placed in the brooding house.

(i) Instructions for collecting samples
from chick box papers:

(A) Collect 1 chick box paper for each
10 boxes of chicks placed in a house
and lay the papers on a clean surface.

(B) Clean your hands and put on latex
gloves. Do not apply disinfectant to the
gloves. Change gloves after collecting
samples from 10 chick box papers or
any time a glove is torn.

(C) Saturate a sterile 3-by-3 inch gauze
pad with double-strength skim milk (see
footnote 12 to this section) and rub the
pad across the surface of five chick box
papers. Rub the pad over at least 75
percent of each paper and use sufficient
pressure to rub any dry meconium off
the paper. Pouring a small amount of
double-strength skim milk (1 to 2
tablespoons) on each paper will make it
easier to collect samples.

(D) After collecting samples from 10
chick box papers, place the two gauze
pads used to collect the samples (i.e.,
one pad per 5 chick box papers) into an
18 oz. Whirl-Pak bag and add 1 to 2
tablespoons of double-strength skim
milk.

(E) Promptly refrigerate the Whirl-Pak
bags containing the samples and
transport them, on ice or otherwise
refrigerated, to a laboratory within 48
hours of collection. The samples may be
frozen for longer storage if the Plan
participant is unable to transport them
to a laboratory within 48 hours.

(ii) The Plan participant may send
chick box papers directly to a
laboratory, where samples may be
collected as described in paragraph
(a)(4)(i) of this section. To send chick
box papers directly to a laboratory:

(A) Collect 1 chick box paper for each
10 boxes of chicks placed in a house
and place the chick papers immediately
into large plastic bags and seal the bags.

(B) Place the plastic bags containing
the chick box papers in a clean box and
transport them within 48 hours to a
laboratory. The plastic bags do not
require refrigeration.

(iii) The laboratory must follow the
procedure set forth in paragraph (a)(5) of
this section for testing chick meconium
for Salmonella.

(5) Chick meconium testing procedure
for Salmonella.

(i) Record the date, source, and flock
destination on the “Meconium
Worksheet.”

(ii) Shake each plastic bag of
meconium until a uniform consistency
is achieved.

(iii) Transfer a 25 gm sample of
meconium to a sterile container. Add
225 mL of a preenrichment broth to
each sample (this is a 1:10 dilution),
mix gently, and incubate at 37 °C for
18-24 hours.

(iv) Enrich the sample with selective
enrichment broth for 24 hours at 42 °C.
(v) Streak the enriched sample onto

brilliant green novobiocin (BGN) agar
and xylose-lysine-tergitol 4 (XLT4) agar.

(vi) Incubate both plates at 37 °C for
24 hours and process suspect
Salmonella colonies according to
paragraph (b) of this section.

(b) Isolation and identification of
Salmonella. Either of the two
enrichment procedures in this
paragraph may be used.

(1) Tetathionate enrichment with
delayed secondary enrichment (DSE):

(i) Add tetrathionate enrichment broth
to the sample to give a 1:10 (sample to
enrichment) ratio. Incubate the sample
at 37 or 41.5 °C for 20 to 24 hours as
shown in illustration 2.

(ii) After selective enrichment,
inoculate selective plates (such as BGN
and XLT4). Incubate the plates at 37 °C
for 20 to 24 hours. Inoculate three to
five Salmonella-suspect colonies from
the plates into triple sugar iron (TSI)
and lysine iron agar (LIA) slants.
Incubate the slants at 37 °C for 20 to 24
hours. Screen colonies by serological
(i.e., serogroup) and biochemical (e.g.,
API) procedures as shown in illustration
2. As a supplement to screening three to
five Salmonella-suspect colonies on TSI
and LIA slants, a group D colony lift
assay may be utilized to signal the
presence of hard-to-detect group D
Salmonella colonies on agar plates.

(iii) If the initial selective enrichment
is negative for Salmonella, use a DSE
procedure. Leave the original
tetrathionate-enriched sample at room
temperature for 5 to 7 days. Transfer 1
mL of the culture into 10mL of fresh
tetrathionate enrichment broth, incubate
at 37 °C for 20 to 24 hours, and plate
as in paragraph (b)(1)(ii) of this section.

(iv) Serogroup all isolates identified
as Salmonella and serotype all
serogroup D isolates. Phage-type all
Salmonella enteritidis isolates.

(2) Pre-enrichment followed by
selective enrichment. (See illustration
2.)
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Ilustration 2.—Culture procedures for environmental samples, chick papers, or meconium.

Environmental samples, chick papers, or meconium |

v v

Pre-enrichment media (BPW) (1:10 ratio) l DSE |<—| Inoculate TT 'enrichment broth (1:10 ratio)

37°C, [20-24 hours 370r41.5°C, (20-24 hours
Inoculate TT ! Either MSRV or RV
enrichment broth enrichment media
(1:10 ratio) (1:100 ratio)
370r41.5°C, [20-24 hours 42°C, (20-24 hours

v

| Inoculate selective plates 2

37°C, |20-24 hours
A 4

Inoculate three to five suspect colonies into TSI and LIA slants

v v

TSI and LIA Reactions:
One positive and one

TSI and LIA Reactions:
Both negative for

v

Both positive for

TSI and LIA Reactions:

negative for Salmonella Salmonella Salmonella
I Biochemical identification | Discard 3 Serogroup
o { —
Negative for Positive for Negative for Positive for
Salmonella Salmonella Salmonella Salmonella
| Biochemical identification | Serotype all
Discard 3 Serogroup l Group D1
Negative for Positive for Negative for Positive for
Salmonella Salmonella Salmonella Salmonella
I Reevaluate 4 | l Serotype all Group D1 | Discard 3 l I Reevaluate 4 |

Tetrathionate enrichment broth, e.g., Rappaport-Vassiliades (RV) or modified semisolid RV (MSRV).

Selective plates such as brilliant Green Novobiocin (BGN) or xylose-lysine tergitol 4 (XLT4).

Reevaluate if epidemiologic, necropsy, or other information indicates the presence of an unusual strain of Salmonella.

If biochemical identification and serogroup procedures are inconclusive, restreak original colony onto non-selective plating media to check
for purity. Repeat biochemical and serology tests.

N -
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* * * * *

§147.18 [Removed]
20. Section 147.18 would be removed.
21. Section 147.22 would be revised
to read as follows:

§147.22 Hatching egg sanitation.

Hatching eggs should be collected
from the nests at frequent intervals and,
to aid in the prevention of
contamination with disease-causing
organisms, the following practices
should be observed:

(a) Cleaned and disinfected
containers, such as egg flats, should be
used in collecting the nest eggs for
hatching. Egg handlers should
thoroughly wash their hands with soap
and water prior to and after egg
collection. Clean outer garments should
be worn.

(b) Dirty eggs should not be used for
hatching purposes and should be
collected in a separate container from
the nest eggs. Slightly soiled nest eggs
may be gently dry cleaned by hand.

(c) Hatching eggs should be stored in
a designated egg room under conditions
that will minimize egg sweating. The
egg room walls, ceiling, floor, door,
heater, and humidifier should be
cleaned and disinfected after every egg
pickup. Cleaning and disinfection
procedures should be as outlined in
§147.24.

(d) The egg processing area should be
cleaned and disinfected daily.

(e) Effective rodent and insect control
programs should be implemented.

(f) The egg processing building or area
should be designed, located, and
constructed of such materials as to
assure that proper egg sanitation
procedures can be carried out, and that
the building itself can be easily,
effectively, and routinely sanitized.

(g) All vehicles used for transporting
eggs or chicks/poults should be cleaned
and disinfected after use. Cleaning and
disinfection procedures should be as
outlined in § 147.24.

22. Section 147.23 would be revised
to read as follows:

§147.23 Hatchery sanitation.

An effective program for the
prevention and control of Salmonella
and other infections should include the
following measures:

(a) An effective hatchery sanitation
program should be designed and
implemented.

(b) The hatchery building should be
arranged so that separate rooms are
provided for each of the four operations:
Egg receiving, incubation and hatching,
chick/poult processing, and egg tray and
hatching basket washing. Traffic and

airflow patterns in the hatchery should
be from clean areas to dirty areas (i.e.,
from egg room to chick/poult processing
rooms) and should avoid tracking from
dirty areas back into clean areas.

(c) The hatchery rooms, and tables,
racks, and other equipment in them
should be thoroughly cleaned and
disinfected frequently. All hatchery
wastes and offal should be burned or
otherwise properly disposed of, and the
containers used to remove such
materials should be cleaned and
sanitized after each use.

(d) The hatching compartments of
incubators, including the hatching trays,
should be thoroughly cleaned and
disinfected after each hatch.

(e) Only clean eggs should be used for
hatching purposes.

(f) Only new or cleaned and
disinfected egg cases should be used for
transportation of hatching eggs. Soiled
egg case fillers should be destroyed.

(g) Day-old chicks, poults, or other
newly hatched poultry should be
distributed in clean, new boxes and new
chick papers. All crates and vehicles
used for transporting birds should be
cleaned and disinfected after each use.

23. Section 147.24 would be amended
as follows:

a. In paragraph (a), the introductory
text, by removing the words “, hatchery
rooms and delivery trucks”.

b. By revising paragraphs (a)(1) and
(@)(3).

¢. In paragraph (b), the introductory
text, by adding the words ““and hatchery
rooms” immediately after the word
“hatchers”.

d. By revising paragraph (b)(1).

e. In paragraph (b)(3), by removing the
word “‘sanitized”” and adding the word
“disinfected” in its place.

f. By redesignating paragraph (c) as
paragraph (b)(4) and adding a new
paragraph (c).

§147.24 Cleaning and disinfecting.
* * * * *

(a] * * %

(1) Remove all live “escaped” and
dead birds from the building. Blow dust
from equipment and other exposed
surfaces. Empty the residual feed from
the feed system and feed pans and
remove it from the building.
Disassemble feeding equipment and
dump and scrape as needed to remove
any and all feed cake and residue. Clean
up spilled feed around the tank and
clean out the tank. Rinse down and
wash out the inside of the feed tank to
decontaminate the surfaces and allow to
dry.

(3) Wash down the entire inside
surfaces of the building and all the

installed equipment such as curtains,
ventilation ducts and openings, fans, fan
housings and shutters, feeding
equipment, watering equipment, etc.
Use high pressure and high volume
water spray (for example 200 pounds
per square inch and 10 gallons per
minute or more) to soak into and
remove the dirt to decontaminate the
building. Scrub the walls, floors, and
equipment with a hot soapy water

solution. Rinse to remove soap.
* * * * *

(b) * 0k %

(1) Use cleaning agents and sanitizers
that are registered by the U.S.
Environmental Protection Agency as
germicidal, fungicidal,
pseudomonocidal, and tuberculocidal.
Use manufacturer’s recommended
dilution. Remove loose organic debris
by sweeping, scraping, vacuuming,
brushing, or scrubbing, or by hosing
surface with high pressure water (for
example 200 pounds per square inch
and 10 gallons per minute or more).
Remove trays and all controls and fans
for separate cleaning. Use hot water
(minimum water temperature of 140 °F)
for cleaning hatching trays and chick
separator equipment. Thoroughly wet
the ceiling, walls, and floors with a
stream of water, then scrub with a hard
bristle brush. Use a cleaner/sanitizer
that can penetrate protein and fatty
deposits. Allow the chemical to cling to
treated surfaces at least 10 minutes
before rinsing off. Manually scrub any
remaining deposits of organic material
until they are removed. Rinse until there
is no longer any deposit on the walls,
particularly near the fan opening, and
apply disinfectant. Use a clean and
sanitized squeegee to remove excess
water, working down from ceilings to
walls to floors and being careful not to

recontaminate cleaned areas.
* * * * *

(c) The egg and chick/poult delivery
truck drivers and helpers should use the
following good biosecurity practices
while picking up eggs or delivering
chicks/poults:

(1) Spray truck tires thoroughly with
disinfectant before leaving the main
road and entering the farm driveway.

(2) Put on sturdy, disposable plastic
boots or clean rubber boots before
getting out of the truck cab. Put on a
clean smock or coveralls and a hairnet
before entering the poultry house.

(3) After loading eggs or unloading
chicks/poults, remove the dirty smock/
coveralls and place into plastic garbage
bag before loading in the truck. Be sure
to keep clean coveralls separate from
dirty ones.
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(4) Reenter the cab of the truck and
remove boots before placing feet onto
floorboards. Remove hairnet and leave
with disposable boots on farm.

(5) Sanitize hands using appropriate
hand sanitizer.

(6) Return to the hatchery or go to the
next farm and repeat the process.

§147.25 [Amended]

24. Section 147.25 would be amended
by removing the words “‘as an essential”
and adding the words “or rooms as a”
in their place.

25. Section 147.26 would be amended
as follows:

a. By revising paragraph (a).

b. In paragraph (b)(5), by removing the
word “Keep” and adding the words
“Establish a rodent control program to
keep” in its place.

c¢. By removing paragraph (b)(10) and
redesignating paragraphs (b)(11) through
(b)(15) as paragraphs (b)(10) through
(b)(14), respectively.

§147.26 Procedures for establishing
isolation and maintaining sanitation and
good management practices for the control
of Salmonella and Mycoplasma infections.

(a) The following procedures are
required for participation under the U.S.
Sanitation Monitored, U.S. M.
Gallisepticum Clean, U.S. M. Synoviae
Clean, U.S. S. Enteritidis Monitored,
and U.S. S. Enteritidis Clean
classifications:

(1) Allow no visitors except under
controlled conditions to minimize the
introduction of Salmonella and
Mycoplasma. Such conditions must be
approved by the Official State Agency
and the Service;

(2) Maintain breeder flocks on farms
free from market birds and other
domesticated fowl. Follow proper
isolation procedures as approved by the
Official State Agency;

(3) Dispose of all dead birds by locally
approved methods.

* * * * *

26.In § 147.43, paragraph (b) would
be revised to read as follows:

§147.43 General Conference Committee.
* * * * *

(b) The regional committee members
and their alternates will be elected by
the official delegates of their respective
regions, and the member-at-large will be
elected by all official delegates. There
must be at least two nominees for each
position, the voting will be by secret
ballot, and the results will be recorded.
At least one nominee from each region
must be from an underrepresented
group (minorities, women, or persons
with disabilities). The process for
soliciting nominations for regional

committee members will include, but
not be limited to: Advertisements in at
least two industry journals, such as the
newsletters of the American Association
of Avian Pathologists, the National
Chicken Council, the United Egg
Producers, and the National Turkey
Federation; a Federal Register
announcement; and special inquiries for
nominations from universities or
colleges with minority/disability
enrollments and faculty members in
poultry science or veterinary science.

* * * * *

Done in Washington, DC, this 11th day of
July 2001.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 01-17805 Filed 7-19-01; 8:45 am]
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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 41
RIN 3038-AB73

Listing Standards and Conditions for
Trading Security Futures Products

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rules.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) proposes Rules 41.21
through 41.25 under the Commodity
Exchange Act (“CEA”).1 These proposed
rules relate to new statutory provisions
enacted by the Commodity Futures
Modernization Act of 2000 (“CFMA”) 2
that specify listing standards and
conditions for trading of security futures
products. These proposed rules also
establish requirements related to the
reporting of data, trading halts, position
limits, and special provisions relating to
contract design of cash-settled security
futures products and the physical
delivery of security futures products.

DATES: Comments must be received on
or before August 20, 2001.

ADDRESSES: Comments should be sent to
the Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581, attention: Office of the
Secretariat. Comments may be sent by
facsimile transmission to 202—418—
5521, or by e-mail to secretary@cftc.gov.

17 U.S.C. 1 et seq.

2Pub. L. 106-554, 114 Stat. 2763. The text of the
CFMA may be accessed on the Internet at http://
agriculture.house.gov/txt5660.pdf.

Reference should be made to “Listing
Standards and Conditions for Security
Futures.”

FOR FURTHER INFORMATION CONTACT:
Richard A. Shilts, Acting Director,
Division of Economic Analysis; Thomas
M. Leahy, Jr., Financial Instruments
Unit Chief, Division of Economic
Analysis; or Gabrielle A. Sudik,
Attorney, Office of the General Counsel,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, D.C.
20581. Telephone: 202-418-5000. E-
mail: (RShilts@cftc.gov),
(TLeahy@cftc.gov), or
(GSudik@cftc.gov).

SUPPLEMENTARY INFORMATION: The
Commodity Futures Trading
Commission today proposes for public
comment new rules 41.21 through 41.25
under part 41, 17 CFR part 41, under the
Commodity Exchange Act as amended
by the Commodity Futures
Modernization Act of 2000 (7 U.S.C. 1
et seq., as amended by Appendix E of
Pub. L. 106-554, 114 Stat. 2763).
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Rules
V. Related Matters
A. Paperwork Reduction Act
B. Regulatory Flexibility Act
VI. Statutory Authority
Text of Proposed Rules

I. Background

On December 21, 2000, the CFMA
was signed into law. Among other
things, the CFMA lifted the ban on
single stock and narrow-based stock
index futures (‘“security futures’).3 In
addition, the CFMA established a
framework for the joint regulation of
security futures products ¢ by the CFTC
and the Securities and Exchange
Commission (“SEC”).5

3 See section 251(a) of the CFMA. This trading
previously had been prohibited by section
2(a)(1)(B)(v) of the CEA.

4The term ‘“‘security futures product” is defined
in section 1a(32) of the CEA and section 3(a)(56) of
the Exchange Act to mean “a security future or any
put, call, straddle, option, or privilege on any
security future.” The term ‘‘security future” is
defined in section 1a(31) of the CEA and section
3(a)(55)(A) of the Exchange Act to include futures
contracts on individual securities and on narrow-
based security indexes: The term “narrow-based
security index” is defined in section 1a(25) of the
CEA and section 3(a)(55)(B) of the Exchange Act.
Because the CFMA also provides that options on
security futures cannot be traded until at least
December 21, 2003, security futures are the only
security futures product that may be available for
trading until that date.

5The CFMA also prescribes the dates on which
security futures trading can commence.
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Prior to enactment of the CFMA, the
Shad-Johnson Accord (“Accord”)
governed trading in contracts of sale for
future delivery (“futures contracts” or
“futures”) on securities and security
indexes. Negotiated by the Chairmen of
the SEC and the CFTC in 1982 and
signed into law in 1983, the Accord
permitted futures exchanges to offer
futures contracts on security indexes if
the contracts satisfied certain statutory
criteria: (1) The contract had to be cash-
settled; (2) the contract could not be
readily susceptible to manipulation; and
(3) the underlying securities had to
measure and reflect the entire market or
a substantial segment of the market, i.e.,
it was a “‘broad-based” security index.
The Accord prohibited any futures on
security indexes that did not meet these
criteria.”

In addition to repealing the
prohibition on certain types of security
futures, the CFMA amended the CEA
and the Securities Exchange Act of 1934
(“Exchange Act”) by adding a definition
of “narrow-based security index.”
Futures contracts on security indexes
that are narrow-based security indexes
will be jointly regulated by the CFTC
and the SEC under the framework
established by the CFMA. Section
2(a)(1)(D) of the CEA and section 6(h) of
the Exchange Act establish listing
standards and conditions for entities
wishing to list and trade security futures
products.

It is important that the listing
standards and conditions in the CEA
and the Exchange Act be easily
understood and applied by boards of
trade. The rules proposed today address
issues related to these standards and
establish uniform requirements related
to position limits, as well as provisions
to minimize the potential for
manipulation and disruption to the
futures markets and underlying
securities markets. Additional
conditions related to trading halts and
acceptable procedures for cash
settlement will be addressed in a future
joint rulemaking by the Commission
and the SEC.

Specifically, principal-to-principal transactions
between institutions cannot commence until
August 21, 2001 and retail transactions cannot
commence until December 21, 2001. Both starting
dates are conditioned upon the registration of a
futures association as a national securities
association under the Exchange Act. Section 202(a)
of the CFMA; Section 6(g)(5) of the Exchange Act.

6 The Accord was codified in the Securities Act
Amendments of 1982, which amended section 2 of
the Securities Act of 1933, section 3 of the
Securities Exchange Act of 1934, and section
2(a)(1)(B) of the Commodity Exchange Act.

7 See id.

II. Section-by-Section Analysis

Purpose and Scope

Section 251 of the CFMA amends
section 2 of the CEA by providing that
in order for a board of trade to list
security futures products, the security
futures products and the securities
underlying the security futures products
must meet a number of standards and
conditions termed “listing standards.”
Boards of trade may list for trading only
security futures products that conform
to the conditions and criteria specified
in section 2(a)(1)(D)(i) of the CEA,
which, among other criteria, requires
that security futures products not be
readily susceptible to manipulation.
Except as otherwise provided in a rule,
regulation or order, the underlying
security or securities must be registered
pursuant to section 12 of the Exchange
Act and must be based upon common
stock or such other equity securities as
the Commission and the SEC jointly
determine appropriate. These listing
standards also relate to rules regarding
settlement; who may deal in security
futures products; prohibitions on dual
trading; the prevention of price
manipulation; and rules governing
surveillance, audit trails, trading halts,
and margin requirements. These
proposed rules would implement these
provisions of the CFMA and enumerate
certain requirements and conditions for
listing and trading security futures
products.

Furthermore, section 6(h)(2) of the
Exchange Act, as amended by section
206 of the CFMA, provides that security
futures products must conform to listing
standards that the national securities
exchange or national securities
association registered under section 15A
of the Exchange Act (“‘exchange or
association”) files with the SEC under
section 19(b) of the Exchange Act.
Section 6(h)(2) of the Exchange Act also
requires that a national securities
exchange or national securities
association meet the requirements of
section 2(a)(1)(D)(i) of the CEA. In
addition, section 6(h)(3)(C) of the
Exchange Act imposes the additional
requirement that the exchange or
association’s listing standards for
security futures products must be no
less restrictive than comparable listing
standards for security options. The SEC
may issue guidance for boards of trade
as to the listing standards that would
satisfy this requirement.

Security futures products may be
traded on any board of trade that is
designated as a contract market by the
Commission pursuant to section 5 of the
CEA or that is registered with the
Commission as a derivatives transaction

execution facility (“DTF”) pursuant to
section 5a of the CEA. In addition,
section 5f(a) of the CEA permits certain
entities that are otherwise regulated by
the SEC to be designated contract
markets for the limited purpose of
trading security futures products.
Specifically, any board of trade that is
registered with the SEC as a national
securities exchange pursuant to section
6(a) of the Exchange Act, is registered
with the SEC as a national securities
association pursuant to section 15A(a)
of the Exchange Act, or is an alternative
trading system (“ATS”) as defined by
section 1a(1) of the CEA shall be a
designated contract market in security
futures products if certain conditions
are met.8

Section 41.21 Requirements for
Underlying Securities

Paragraph (a) of proposed section
41.21 addresses security futures
products based on a single security.
Paragraph (a) implements the
requirements of sections 2(a)(1)(D)@{)(I)
and (III) of the CEA ¢ by providing that
a security futures product based on a
single security may be traded if, except
as otherwise provided by a rule,
regulation or order, the security is
registered pursuant to section 12 of the
Exchange Act and the security is
common stock or other equity security
as the Commission and the SEC
determine appropriate. Furthermore,
security futures products must conform
to other regulations issued by the SEC,
in accordance with section 6(h) of the
Exchange Act, as amended by section
206 of the CFMA.

Paragraph (b) of proposed section
41.21 addresses security futures
products based on two or more
securities. Subsection (b) implements a
substantive provision of section 1a of
the CEA, as amended by section 101 of
the CFMA, by providing that a futures
contract based on an index comprised of
two or more securities may be traded as
a security futures product if: (1) The
index meets the narrow-based security
index definition found in section 1a(25)

8 See 66 FR 29517-23 (May 31, 2001). In that
notice, the Commission proposed new regulations
that would provide notice procedures for a national
securities exchange, a national securities
association, or an alternative trading system to
become a designated contract market in security
futures products. By registering with the
Commission, a national securities exchange, a
national securities association, or an alternative
trading system is, by definition, a designated
contract market for purposes of trading security
futures products. Hence, references in the proposed
rules to designated contract markets include notice-
registered contract markets, except where otherwise
noted.

9 Section 251 of the CFMA added subparagraph
(D) to section 2(a)(1) of the CEA.
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of the CEA; 10 (2) the securities are
registered pursuant to section 12 of the
Exchange Act; (3) the securities are
common stock or other equity securities
as the Commission and the SEC
determine appropriate; and (4) the
securities meet the listing standards
required by the SEC pursuant to section
6(h) of the Exchange Act.

Paragraph (c) of proposed section
41.21 is reserved for rulemaking
pursuant to section 2(a)(1)(D)(v) of the
CEA, which allows the Commission and
the SEC to jointly modify the criteria of
sections 2(a)(1)(D)(i)(I) and
2(a)(1)(D)(1)(I1I) of the CEA.

Section 41.22 Required Certifications

Section 2(a)(1)(D)(vii) of the CEA
makes it unlawful for a designated
contract market or registered derivatives
transaction execution facility to list for
trading or execution a security futures
product unless it has provided the
Commission with a certification that the
security futures product and the board
of trade meet specified requirements.
Accordingly, as discussed below,
paragraphs (b) through (j) of proposed
section 41.22 require designated
contract markets and registered
derivatives transaction execution
facilities to certify that they meet the
specified requirements of section
2(a)(1)(D)(vii) of the CEA. In addition,
paragraph (a) of proposed §41.22
requires a designated contract market or
registered derivatives transaction
execution facility to certify that the
security or securities underlying a
security futures product meet the
requirements of proposed rule 41.21,
including the requirement that the
securities underlying a security futures
product conform to the listings
standards filed with the SEC under
section 19(b) of the Exchange Act, as
discussed above.

Section 2(a)(1)(D)(i)(II) of the CEA
provides that, if a security futures
product is not cash-settled, the
designated contract market or registered
derivatives transaction execution
facility must have arrangements with a
clearing agency registered with the SEC
for the payment and delivery of the

10 Section 1a(25) of the CEA defines a narrow-
based security index as an index: (i) that is
comprised of nine or fewer component securities;
(ii) in which a component security comprises more
than 30 percent of the index’s weighting; (iii) in
which the five highest weighted component
securities in the aggregate comprise more than 60
percent of the index’s weighting; or (iv) in which
the lowest weighted component securities
comprising, in the aggregate, 25 percent of the
index’s weighting have an aggregate dollar value of
average daily trading volume of less than $50
million or, in the case of an index with 15 or more
component securities, $30 million.

securities underlying the security
futures product. Paragraph (b) of
proposed §41.22 implements this
provision by requiring a certification
that the designated contract market or
registered derivatives transaction
execution facility will comply with this
requirement.

Section 2(a)(1)(D)(1)(V) of the CEA
provides that only futures commission
merchants, introducing brokers,
commodity trading advisors, commodity
pool operators or associated persons
subject to suitability rules comparable to
those of a national securities association
registered pursuant to section 15A(a) of
the Exchange Act (including notice-
registered brokers or dealers) 11 may
solicit, accept orders for, or otherwise
deal in any transaction in or in
connection with security futures
products. Paragraph (d) of proposed
§41.22 implements this provision by
requiring a certification that only these
entities and persons, except to the
extent otherwise permitted under the
Exchange Act and the rules and
regulations thereunder, may accept
orders for or otherwise deal in security
futures products.

Section 2(a)(1)(D)(1)(VI) of the CEA
provides that security futures products
must be subject to the prohibition
against dual trading in section 4j of the
CEA or section 11(a) of the Exchange
Act. Paragraph (e) of proposed §41.22
implements this requirement by
requiring a designated contract market
or registered derivatives transaction
execution facility to prohibit dual
trading in accordance with proposed
section 41.27.

Notice designated contract markets
are exempt from the provisions of
section 4j of the CEA by virtue of
section 5f(b)(1)(B). A notice designated
contract market therefore does not need
to certify that it is acting in accordance
with proposed rule 41.27. However, it
should be noted that notice designated
contract markets are still bound by the
prohibition against dual trading under
section 11(a) of the Exchange Act and
any accompanying rules and
regulations.

Section 2(a)(1)(D)(1)(VII) of the CEA
requires that designated contract
markets and registered derivatives
transaction execution facilities maintain
procedures to prevent manipulation of
the price of security futures products,
any underlying security, an option on

11 Section 4f of the CEA, as amended by section

252(b) of the CFMA, allows brokers and dealers
registered with the SEC to register with the
Commission as futures commission merchants or
introducing brokers so long as they adhere to
certain requirements regarding transactions in
connection with security futures products.

such security, or an option on a group
or index including such security.
Paragraph (f) of proposed §41.22
requires a certification that trading in
the security futures product will not be
readily susceptible to manipulation of
the price of such security futures
product or of the price of any
underlying security or securities or any
option thereon.

Section 2(a)(1)(D)@{)(VII) of the CEA
requires designated contract markets
and registered derivatives transaction
execution facilities on which security
futures products are traded to
coordinate surveillance with markets
that trade the underlying security or any
related security, in order to detect
manipulation and insider trading. This
requirement is proposed to be
implemented by paragraph (g) of
proposed §41.22, which requires that a
board of trade certify that it is a member
of the Intermarket Surveillance Group
(the “ISG™).

The Intermarket Surveillance Group
was created under the auspices of the
SEC in 1983 as a forum to ensure that
national securities exchanges and
national securities associations
adequately share surveillance
information and coordinate inquiries
and investigations designed to address
potential intermarket manipulations and
trading abuses. All national securities
exchanges and national securities
associations are full members of the ISG.
Full members routinely share a great
deal of surveillance and investigatory
information, and this framework has
proven to be an essential mechanism to
ensure that there is adequate
information sharing and investigatory
coordination for potential intermarket
manipulations and trading abuses.

In view of the growth of stock index
futures contracts, since 1987, several
futures exchanges and non-U.S.
exchanges and associations have been
affiliate members of the ISG. Affiliate
members are required to share
information on a more limited basis
with the ISG.

To ensure that boards of trade have
procedures in place for the coordinated
surveillance required by section
2(a)(1)(D)(1)(VII) of the CEA, the
Commission believes that it is essential
that all boards of trade that trade
security futures products be full
members of the ISG. In view of this
proposed requirement and recognizing
the essential role played by the ISG, as
noted above, the Commission also
believes that the ISG should grant full
memberships to all boards of trade that
trade security futures products upon a
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good-faith showing that such entities
meet the criteria for full membership.12

Section 2(a)(1)(D)(i)(IX) of the CEA
requires that designated contract
markets and registered derivatives
transaction execution facilities on
which security futures products are
traded have audit trails in place to
facilitate the coordinated surveillance
required by subclause (VIII). Paragraph
(h) of proposed §41.22 implements this
requirement. The Commission believes
that the audit trails already in place on
designated contract markets can serve
this purpose. Based on future
developments of markets for security
futures products, modifications may be
appropriate.

Section 2(a)(1)(D)(i)(X) of the CEA
requires that designated contract
markets and registered derivatives
transaction execution facilities have in
place procedures to coordinate trading
halts between boards of trade. Paragraph
(i) of proposed § 41.22 requires a board
of trade to certify that it has such
procedures in place.

Alternative trading systems, national
securities associations registered
pursuant to section 15A(a) of the
Securities Exchange Act of 1934 or
national securities exchanges registered
pursuant to section 6(a) of the Securities
Exchange Act of 1934 of which an
alternative trading system is a member
do not need to make certifications under
paragraphs (g), (h), and (i) of this
section, as provided by sections
2(a)(1)(D) () (VIID—(X).

Section 2(a)(1)(D)1)(XI) of the CEA
requires that the margin requirements
for security futures products comply
with the regulations prescribed
pursuant to section 7(c)(2)(B) of the
Exchange Act. Paragraph (j) of proposed
§41.22 implements this section by
requiring a certification of compliance
with the margin requirements currently
being drafted in a separate
rulemaking.13

Section 41.23  Listing of Security
Futures Products for Trading

Section 2(a)(1)(D)(vii) of the CEA
prescribes that a designated contract
market or registered derivatives
transaction execution facility must
provide the Commission with a
certification of compliance with section

12 The Commission understands that the SEC
concurs with the Commission’s belief regarding the
requirement that boards of trade trading security
futures become full ISG members and that such
boards of trade be granted full ISG membership.

13 The proposed rules regarding margin
requirements will be published in the near future.
Once the margin requirement rules are published,
the final version of these rules will note the part
and section wherein margin requirements can be
found.

2(a)(1)(D)(i) of the CEA before trading or
executing a security futures product.
Paragraph (a) of proposed §41.23
implements this requirement by
describing the documents that must be
filed with the Commission, including
documents and certifications required
by proposed §§41.22 and 41.25.

Paragraph (b) of proposed §41.23
prescribes the procedures for voluntary
submission by designated contract
markets or registered derivatives
transaction execution facilities of
security futures products for
Commission approval, as permitted by
section 5¢(c)(2) of the CEA. Notice
designated contract markets would not
be permitted to request Commission
approval of security futures products,
since they are exempt from the
provisions of 5¢ of the CEA by virtue of
section 5f(b)(1)(D) of the CEA.

Section 41.24 Rule Amendments
Relating to Security Futures Products

Section 5c¢(c)(1) of the CEA, as
enacted by section 113 of the CFMA,
provides that a registered entity may
implement a rule or rule amendment by
certifying that the new rule or rule
amendment complies with the CEA.14
Paragraph (a) of proposed §41.24
requires designated contract markets
(including notice designated contract
markets) and registered derivatives
clearing organizations to file with the
Commission any rule or rule
amendment. Designated contract
markets pursuant to section 5 of the
CEA and registered derivatives clearing
organizations pursuant to section 5b of
the CEA (but not notice designated
clearing organizations), must follow the
procedures for self-certification of rules
and rule amendments relating to
security futures contained in proposed
§41.24(a)(4).

Paragraph (b) of proposed § 41.24
would mandate that the procedures of
paragraph (a) also apply to the self-
certification of rules relating to security
futures products by registered
derivatives transaction execution
facilities, notwithstanding proposed
§37.7.

Paragraph (c) of proposed §41.24
would allow a designated contract
market, registered derivatives
transaction execution facility, or
registered derivatives clearing
organization to submit rules for
Commission approval, as permitted by
section 5c¢(c)(2) of the CEA. However,
notice designated contract markets

14 Section 1a(29) of the CEA defines registered
entities as designated contract markets, registered
derivatives transaction execution facilities,
registered derivatives clearing organizations, and
notice-designated contract markets.

would not be permitted to request
Commission approval of rules, since
section 5f of the CEA exempts these
entities from section 5c¢(c)(2) of the CEA.

Section 41.25 Additional Conditions
for Trading Security Futures Products

Section 2(a)(1)(D)(i)(VII) of the CEA
requires that trading in a security
futures product not be readily
susceptible to manipulation of the price
of the security futures product, the price
of any underlying security, option on
such security, or option on a group or
index of including such securities.
Proposed §41.25 establishes
requirements in this regard related to
data reporting, trading halts, position
limits, and certain contract design
features. Paragraph (a) of proposed
§41.25 establishes requirements that are
common to all security futures products,
while paragraphs (b) and (c) establish
requirements for cash-settled and
physical delivery contracts,
respectively.

Paragraph (a)(1) of proposed §41.25
requires designated contract markets
and registered derivatives transaction
execution facilities to comply with part
16 of the Commission’s regulations
regarding the daily reporting of market
data. Paragraph (a)(2) is reserved for the
establishment of rules providing for
regulatory halts for trading in security
futures products, which will be
addressed in a separate rulemaking.
Paragraph (a)(3) requires designated
contract markets and registered
derivatives transaction execution
facilities to establish speculative
position limits or position
accountability rules for security futures
products, generally based on the average
daily trading volume of the underlying
security during the most recent six-
month period.

Specifically, the Commission is
proposing to require boards of trade to
adopt speculative position limit or
position accountability rules for listed
security futures. The level of the
position limit and whether a position
limit is required depends upon the
trading activity and capitalization of the
security or securities underlying the
security future. The speculative position
limit level adopted by a board of trade
should be consistent with the obligation
in section 2(a)(1)(D)(i)(VII) of the CEA
that the designated contract market or
registered derivatives transaction
execution facility maintain procedures
to prevent manipulation of the price of
the security futures product and the
underlying security or securities.

The position limit levels proposed in
this rule are set at levels comparable to
the limits that currently apply to
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options on individual securities.
However, the proposed position limit
requirements for security futures differ
from individual security option position
limit rules in several ways. In this
regard, the proposed limits would only
apply to an expiring security futures
contract during its five last trading days.
The Commission believes that it is
during that time period that the
potential for manipulation based on an
extraordinarily large futures position
would most likely occur. Further, for
security futures contracts based on a
security that has an average daily
trading volume greater than 20 million
shares, the Commission believes that the
threat of manipulation is sufficiently
reduced such that an exchange could
substitute a position accountability rule
for a fixed position limit. Under such a
rule, a trader holding a position in a
security future that exceeded a
threshold level determined by the
exchange (e.g., no more than 22,500
contracts of 100 shares) would agree to
provide information to the exchange
regarding that position and consent to
halt increasing the position if requested
by the exchange.

Paragraph (b) of proposed § 41.25
relates to security futures products that
are cash settled. This paragraph
provides that the cash-settlement
provisions of security futures products
must be reliable and acceptable, reflect
the price of the underlying security or
securities, and not be readily
susceptible to manipulation. Paragraph
(b) is in part reserved for specific rules
relating to special requirements
regarding the cash-settlement price,
which will be addressed in a separate
rulemaking.

Paragraph (c) of proposed §41.25
relates to security futures products that
are settled by actual delivery of the
underlying security or securities. This
paragraph provides that a board of trade
must effect physical delivery through a
clearing agency registered pursuant to
section 17A of the Exchange Act. This
provision implements section
2(a)(1)(D)(1)(II) of the CEA, which
requires that, if a security futures
product is not cash settled, the board of
trade on which the product is traded
must have arrangements in place with
such a clearing agency for payment and
delivery of the underlying securities.

IIL. Request for Comments

The Commission solicits comments
on all aspects of Proposed Rules 41.21
through 41.25 under the CEA. In
particular, do the proposed filing and
certification procedures represent
effective and reasonable ways to ensure
that the requirements of the CEA and

the Exchange Act are satisfied? In
addition, the Commission seeks
comments on whether the proposed
position limit provisions are appropriate
to deter manipulation in security futures
products, and whether it is desirable to
establish the applicable position limit
levels based on average daily trading
volume and capitalization of the
underlying securities. The Commission
also seeks comment on whether any
potential manipulation of security
futures products is more likely to occur
at contract expiration than at other
times. Commenters are welcome to offer
their views on any other matter raised
by the proposed rules.

IV. Costs and Benefits of the Proposed
Rules

Section 15 of the CEA requires the
Commission to consider the costs and
benefits of its action before issuing a
new regulation.1® The Commission
understands that, by its terms, section
15 does not require the Commission to
quantify the costs and benefits of a new
regulation or to determine whether the
benefits of the proposed regulation
outweigh its costs. Nor does it require
that each proposed rule be analyzed in
isolation when that rule is a component
of a larger package of rules or rule
revisions. Rather, section 15 simply
requires the Commission to “‘consider
the costs and benefits” of its action.

Section 15 further specifies that costs
and benefits shall be evaluated in light
of five broad areas of market and public
concern: Protection of market
participants and the public; efficiency,
competitiveness, and financial integrity
of futures markets; price discovery;
sound risk management practices; and
other public interest considerations.
Accordingly, the Commission could in
its discretion give greater weight to any
one of the five enumerated areas of
concern and could in its discretion
determine that, notwithstanding its
costs, a particular rule was necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
to accomplish any of the purposes of the
CEA.

The proposed rules constitute one
part of a package of related rule
provisions. The rules provide guidance
and establish procedures for trading
facilities in order to facilitate
compliance with governing laws related
to security futures products.

The Commission has considered the
costs and benefits of the proposed rules
as a totality, in light of the specific areas
of concern identified in section 15. The
proposed rules should have no effect,

157 U.S.C. 19.

from the standpoint of imposing costs or
creating benefits, on the financial
integrity or price discovery function of
the futures and options markets or on
the risk management practices of trading
facilities or others. The proposed rules
also should have no material effect on
the protection of market participants
and the public and should not impact
the efficiency and competition of the
markets.

Accordingly, the Commission has
determined to propose the rules
discussed above. The Commission
invites public comment on the
application of the cost-benefit provision
of section 15 of the CEA in regard to the
proposed rules. Commenters also are
invited to submit any data that they may
have quantifying the costs and benefits
of the proposed rules.

V. Related Matters
A. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”) of 1995 (44 U.S.C. 3501 et seq.)
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. This
proposed rulemaking contains
information collection requirements
within the meaning of the PRA. The
Commission has submitted a copy of
this part to the Office of Management
and Budget (OMB) for its review in
accordance with 44 U.S.C. 3507(d).

Collection of Information: Part 41,
Relating to Security Futures Products,
OMB Control Number 3038-XXXX.

An agency may not conduct or
sponsor, and a person is not required to
respond to, an information collection
unless it displays a currently valid OMB
control number. The Commission is
currently requesting a control number
for this information collection from
OMB.

As noted above, the CFMA lifted the
ban on trading single stock and narrow-
based stock index futures and
established a framework for the joint
regulation of these products by the
Commission and the SEC. In addition,
the CFMA amended the CEA and the
Exchange Act by adding a definition of
“narrow-based security index,” which
establishes an objective test of whether
a security index is narrow-based.16
Futures contracts on security indexes
that meet the statutory definition are
jointly regulated by the Commission and
the SEC. Futures contracts on indexes
that do not meet the statutory definition

16 See section 1a(25)(A) of the CEA and section
3(a)(55)(B) of the Exchange Act.
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remain under the sole jurisdiction of the
Commission.

The effect of proposed rules 41.22,
41.23, 41.24, and 41.25 will be to
increase the burden previously
submitted to OMB by 750 hours
resulting from the preparation of
materials to be filed with the
Commission in connection with the
listing of security futures products by
designated contract markets and
registered derivatives transaction
execution facilities.

The estimated burden of proposed
rules 41.22, 41.23, 41.24, and 41.25 was
calculated as follows:

Estimated number of respondents: 15.

Total annual responses: 50.

Estimated average number of hours
per response: 1.

Estimated total number of hours of
annual burden: 750.

This annual reporting burden
represents an increase of 750 hours as
a result of the proposed new rules.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB, Room 10235 New Executive
Building, Washington, DC 20503,
Attention: Desk Officer for the
Commodity Futures Trading
Commission.

The Commission considers comments
by the public on this proposed
collection of information in:

» Evaluating whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information will have a
practical use;

 Evaluating the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used;

» Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e Minimizing the burden of collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology (e.g., permitting
electronic submission of responses).

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. A comment to OMB is
best assured of having its full effect if
OMB receives it within 30 days of
publication. This does not affect the

deadline for the public to comment to
the Commission on the proposed
regulations.

Copies of the information collection
submission to OMB are available from
the Commission from the CFTC
Clearance Officer, 1155 21st Street, NW,
Washington, DC 20581, (202) 418-5160.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) requires federal agencies, in
promulgating rules, to consider the
impact of those rules on small entities.1”
The rules adopted herein would affect
contract markets and other trading
facilities. The Commission has
previously established certain
definitions of “small entities” to be used
in evaluating the impact of its rules on
small entities in accordance with the
RFA.18 In its previous determinations,
the Commission has concluded that
contract markets are not small entities
for the purpose of the RFA.1° The
Commission has also recently proposed
determining that the other trading
facilities subject to its jurisdiction, for
reasons similar to those applicable to
contract markets, would not be small
entities for purposes of the RFA.20

Accordingly, the Commission does
not expect the rules, as proposed herein,
to have a significant economic impact
on a substantial number of small
entities. Therefore, the Acting
Chairman, on behalf of the Commission,
hereby certifies, pursuant to 5 U.S.C.
605(b), that the proposed amendments
will not have a significant economic
impact on a substantial number of small
entities. The Commission invites the
public to comment on this finding and
on its proposed determination that
trading facilities such as registered
derivatives transaction execution
facilities are not small entities for
purposes of the RFA.

VI. Statutory Authority

The Commission has the authority to
propose these rules pursuant to sections
1a, 2(a)(1)(D), and 5c¢(c) of the CEA, [7
U.S.C. 1a, 2(a)(1)(D), and 7a-2(c)].

List of Subjects in 17 CFR Part 41
Security futures products.
Text of Proposed Rules

In accordance with the foregoing,
Title 17, chapter I of the Code of Federal
Regulations is proposed to be amended
as follows:

175 U.S.C. 601 et seq.

18 See 47 FR 18618-21 (April 30, 1982).

19 See id. at 18619 (discussing contract markets).
20 See 66 FR 14262, 14268 (March 9, 2001).

PART 41—SECURITY FUTURES
PRODUCTS

1. The authority citation for Part 41 is
proposed to be revised to read as
follows:

Authority: 7 U.S.C. 1a(25), 2(a), 6j, 7a—2(c)
and 12a(5).

2. Subpart C is proposed to be added
to read as follows:

Subpart C—Requirements and Standards

for Security Futures Products

Sec.

41.21 Requirements for underlying
securities.

41.22 Required certifications.

41.23 Listing of security futures products
for trading.

41.24 Rule amendments to security futures
products.

41.25 Additional conditions for trading
security futures products.

Subpart C—Requirements and
Standards for Listing Security Futures
Products

§41.21 Requirements for underlying
securities.

(a) Security futures products based on
a single security. A security future is
eligible to be traded only if the security
underlying the security future is:

(1) A security registered pursuant to
section 12 of the Securities Exchange
Act of 1934;

(2) The security is:

(i) Common stock, or

(ii) Such other equity security as the
Commission and the SEC jointly deem
appropriate; and,

(3) The security conforms with the
listing standards that the designated
contract market or registered derivatives
transaction execution facility has filed
with the SEC under section 19(b) of the
Securities Exchange Act of 1934.

(b) Security futures product based on
two or more securities. An index of two
or more securities is eligible to be traded
as a security future only if:

(1) The index is a narrow-based
security index as defined in section
1a(25) of the Act;

(2) The securities in the index are
registered pursuant to section 12 of the
Securities Exchange Act of 1934;

(3) The securities in the index are:

(i) Common stock, or

(ii) Such other equity securities as the
Commission and the SEC jointly deem
appropriate; and,

(4) The index conforms with the
listing standards that the designated
contract market or registered derivatives
transaction execution facility has filed
with the SEC under section 19(b) of the
Securities Exchange Act of 1934.

(c) [Reserved for future rulemaking
regarding exemptions to the listing
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standards set forth in paragraphs (a) and
(b) of this section.]

§41.22 Required certifications.

It shall be unlawful for a designated
contract market or registered derivatives
transaction execution facility to list for
trading or execution a security futures
product unless the designated contract
market or registered derivatives
transaction execution facility has
provided the Commission with a
certification that the specific security
futures product or products and the
designated contract market or registered
derivatives transaction execution
facility meet, as applicable, the
following criteria:

(a) The underlying security or
securities satisfy the requirements of
§41.21;

(b) If the security futures product is
not cash settled, arrangements are in
place with a clearing agency registered
pursuant to section 17A of the
Securities Exchange Act of 1934 for the
payment and delivery of the securities
underlying the security futures product;

(c) [Reserved for common clearing
following compliance date];

(d) Only futures commission
merchants, introducing brokers,
commodity trading advisors, commodity
pool operators or associated persons
subject to suitability rules comparable to
those of a national securities association
registered pursuant to section 15A(a) of
the Securities Exchange Act of 1934 and
the rules and regulations thereunder,
except to the extent otherwise permitted
under the Securities Exchange Act of
1934 and the rules and regulations
thereunder, will solicit, accept any
order for, or otherwise deal in any
transaction in or in connection with
security futures products;

(e) If the board of trade is a designated
contract market pursuant to section 5 of
the Act or is a registered derivatives
transaction execution facility pursuant
to section 5a of the Act, dual trading in
these security futures products is
restricted in accordance with §41.27;

(f) Trading in the security futures
products is not readily susceptible to
manipulation of the price of such
security futures product, nor to causing
or being used in the manipulation of the
price of any underlying security, option
on such security, or option on a group
or index including such securities,
consistent with the conditions for
trading of § 41.25;

(g) The board of trade is a member of
the Intermarket Surveillance Group. A
board of trade that is an alternative
trading system, national securities
association registered pursuant to
section 15A(a) of the Securities

Exchange Act of 1934 or national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934 of which such
alternative trading system is a member,
does not need to make this certification;

(h) An audit trail is in place to
facilitate coordinated surveillance
among the board of trade, any market on
which any security underlying a
security futures product is traded, and
any market on which any related
security is traded. A board of trade that
is an alternative trading system, national
securities association registered
pursuant to section 15A(a) of the
Securities Exchange Act of 1934 or
national securities exchange registered
pursuant to section 6(a) of the Securities
Exchange Act of 1934 of which such
alternative trading system is a member,
does not need to make this certification;

(i) Procedures are in place to
coordinate regulatory trading halts
between the board of trade and markets
on which any security underlying the
security futures product is traded and
other markets on which any related
security is traded. A board of trade that
is an alternative trading system, national
securities association registered
pursuant to section 15A(a) of the
Securities Exchange Act of 1934 or
national securities exchange registered
pursuant to section 6(a) of the Securities
Exchange Act of 1934 of which such
alternative trading system is a member,
does not need to make this certification;
and

(j) The margin requirements for the
security futures product will comply
with the provisions specified in rule
[XX].2

§41.23 Listing of security futures
products for trading.

(a) Initial listing of products for
trading. To list new security futures
products for trading, a designated
contract market or registered derivatives
transaction execution facility shall
submit to the Commission at its
Washington, D.C. headquarters, either in
electronic or hard-copy form, to be
received by the Commission no later
than the day prior to the initiation of
trading, a filing that:

(1) Is labeled ““Listing of Security
Futures Product;’

(2) Includes a copy of the product’s
rules, including its terms and
conditions;

(3) Includes the certifications required
by §41.22;

1 As noted in the preamble, the cross-reference to
the margin requirement rule will be inserted in the
final rules when those proposed rules are
published.

(4) Includes a certification that the
terms and conditions of the contract
comply with the additional conditions
for trading of §41.25; and

(5) If the board of trade is a designated
contract market pursuant to section 5 of
the Act or a registered derivatives
transaction execution facility pursuant
to section 5a of the Act, it includes a
certification that the security futures
product complies with the Act and rules
thereunder.

(b) Voluntary submission of security
futures products for Commission
approval. A designated contract market
or registered derivatives transaction
execution facility may request that the
Commission approve any security
futures product under the procedures of
§40.5 of this chapter, provided however
that the registered entity shall include
the certification required by §41.22
with its submission under § 40.5 of this
chapter. Notice designated contract
markets may not request Commission
approval of security futures products.

§41.24 Rule amendments to security
futures products.

(a) Self-certification of rules and rule
amendments by designated contract
markets and registered derivatives
clearing organizations. A designated
contract market or registered derivatives
clearing organization may implement
any new rule or rule amendment
relating to a security futures product by
submitting to the Commission at its
Washington, DC headquarters, either in
electronic or hard-copy form, to be
received by the Commission no later
than the day prior to the
implementation of the rule or rule
amendment, a filing that

(1) Is labeled “Security Futures
Product Rule Submission’’;

(2) Includes a copy of the new rule or
rule amendment;

(3) Includes a certification that the
designated contract market or registered
derivatives clearing organization has
filed the rule or rule amendment with
the Securities and Exchange
Commission, if such a filing is required;
and

(4) If the board of trade is a designated
contract market pursuant to section 5 of
the Act or is a registered derivatives
clearing organization pursuant to
section 5b of the Act, it includes the
documents and certifications required to
be filed with the Commission pursuant
to §40.6 of this chapter, including a
certification that the security futures
product complies with the Act and rules
thereunder.

(b) Self-certification of rules by
registered derivatives transaction
execution facilities. Notwithstanding
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§ 37.7 of this chapter, a registered
derivatives transaction execution
facility may only implement a new rule
or rule amendment relating to a security
futures product if the registered
derivatives transaction execution
facility has certified the rule or rule
amendment pursuant to the procedures
of paragraph (a) of this section.

(p Vo]untary submission of rules for
Commission review and approval. A
designated contract market, registered
derivatives transaction execution
facility, or a registered derivatives
clearing organization clearing security
futures products may request that the
Commission approve any rule or
proposed rule or rule amendment
relating to a security futures product
under the procedures of § 40.5 of this
chapter, provided however that the
registered entity shall include the
certifications required by § 41.22 with
its submission under § 40.5 of this
chapter. Notice designated contract
markets may not request Commission
approval of rules.

§41.25 Additional conditions for trading
for security futures products.

(a) Common provisions.—(1)
Reporting of data. The designated
contract market or registered derivatives
transaction execution facility shall
comply with chapter 16 of this title
requiring the daily reporting of market
data.

(2) Regulatory Trading Halts.
[Reserved for contemporaneous
rulemaking.]

(3) Speculative Position Limits. The
designated contract market or registered
derivatives transaction execution
facility shall have rules in place
establishing position limits or position
accountability procedures for the
expiring futures contract month. The
designated contract market or registered
derivatives transaction execution
facility shall,

(i) Adopt a net position limit no
greater than 13,500 (100-share) contracts
applicable to positions held during the
last five trading days of an expiring
contract month; except where,

(A) For security futures products
where, for the most recent six-month
period, the average daily trading volume
in the underlying security exceeds 20
million shares, or exceeds 15 million
shares and there are more than 40
million shares of the underlying
security outstanding, the designated
contract market or registered derivatives
transaction execution facility may adopt
a net position limit no greater than
22,500 (100-share) contracts applicable
to positions held during the last five
trading days of an expiring contract
month; or

(B) For security futures products
where, for the most recent six-month
period, the average daily trading volume
in the underlying security exceeds 20
million shares and there are more than
40 million shares of the underlying
security outstanding, the designated
contract market or registered derivatives
transaction execution facility may adopt
a position accountability rule. Upon
request by the designated contract
market or registered derivatives
transaction execution facility, traders
who hold net positions greater than
22,500 (100-share) contracts, or such
lower level specified by exchange rules,
must provide information to the
exchange and consent to halt increasing
their positions when so ordered by the

exchange.
(ii) For a security futures product

comprised of more than one security, to
be eligible for paragraphs (a)(3)(i)(A)
and (a)(3)(1)(B) of this section, the
average daily trading volume required
must apply to the least liquid security
in the index.

(iii) Exchanges may approve
exemptions from these position limits
pursuant to rules that are consistent

with § 150.3 of this chapter.
(b) Special requirements for cash-

settled contracts. For cash-settled
security futures products, the cash-
settlement price must be reliable and
acceptable, be reflective of prices in the
underlying securities market and be not
readily susceptible to manipulation. To
meet these requirements, the designated
contract market or registered derivatives
transaction execution facility must have
rules providing that: [Reserved for
contemporaneous rulemaking.]

(c) Special requirements for physical
delivery contracts. For security futures
products settled by actual delivery of
the underlying security or securities,
payment and delivery of the underlying
security or securities must be effected
through a clearing agency that is
registered pursuant to section 17A of the
Securities Exchange Act of 1934.

Issued in Washington, DC, on July 12,
2001, by the Commission.

Jean A. Webb,

Secretary.

[FR Doc. 01-17904 Filed 7-19-01; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 16
[AAG/A Order No. 235-2001]

Privacy Act of 1974; Implementation

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: The Department of Justice
currently exempts the following system
of records from subsection (d) of the
Privacy Act, pursuant to 5 U.S.C.
552a(j)(2): Controlled Substances Act
Nonpublic Records (JUSTICE/JMD-002).
This proposed rule makes changes to
reflect the current statutory authority, as
well as the primary reason for
exempting the system.

DATES: Submit any comments by August
20, 2001.

ADDRESSES: Address all comments to
Mary Cahill, Management and Planning
Staff, Justice Management Division,
Department of Justice, 1400 National
Place Building, Washington, DC 20530.

FOR FURTHER INFORMATION CONTACT:
Mary Cahill, (202) 307-1823.

SUPPLEMENTARY INFORMATION: The
system notice for “‘Controlled
Substances Act Nonpublic Records
(JUSTICE/JMD-002)" is being published
in full text in the Notice section of
today’s Federal Register.

This order relates to individuals
rather than small business entities.
Nevertheless, pursuant to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601612, this
order will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in Part 16

Administrative practices and
procedures, Courts, Freedom of
Information Act, Privacy Act, and
Government in Sunshine Act.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order No. 793-78, it is proposed to
amend 28 CFR Part 16 as follows:

1. The authority for Part 16 continues
to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510,
534; 31 U.S.C. 3717, 9701.

2. It is proposed to amend § 16.76 by
revising paragraph (b)(1) as follows:

§16.76 Exemption of Justice Management
Division.
* * * * *

(b) Exemption from subsection (d) is
justified for the following reasons:

(1) Access to and use of the nonpublic
records maintained in this system are
restricted by law. Section 3607(b) of
Title 18 U.S.C. (enacted as part of the
Sentencing Reform Act of 1984, Public
Law 98-473, Chapter II) provides that
the sole purpose of these records shall
be for use by the courts in determining
whether a person found guilty of
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violating section 404 of the Controlled
Substances Act qualifies:

(i) For the disposition available under
18 U.S.C. 3607(a) to persons with no
prior conviction under a Federal or
State law relating to controlled
substances, or

(ii) For an order, under 18 U.S.C.
3607(c), expunging all official records
(except the nonpublic records to be
retained by the Department of Justice) of
the arrest and any subsequent criminal

proceedings relating to the offense.
* * * * *

Dated: July 13, 2001.
Janis A. Sposato,

Acting Assistant Attorney General for
Administration.

[FR Doc. 01-18155 Filed 7-19-01; 8:45 am]
BILLING CODE 4410-FB-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3and 4
RIN 2900-AK66

Special Monthly Compensation for
Women Veterans Who Lose a Breast
as a Result of a Service-Connected
Disability

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the Department of Veterans
Affairs (VA) adjudication regulations to
provide for payment of special monthly
compensation for a woman veteran who
loses one or both breasts as a result of
service-connected disability. The
intended effect of this amendment is to
implement legislation authorizing VA to
provide this benefit.

DATES: Comments must be received by
VA on or before August 20, 2001.
ADDRESSES: Mail or hand-deliver
written comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW, Room 1154,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to “RIN 2900—
AK66.”” All comments received will be
available for public inspection in the
Office of Regulations Management,
Room 1158, between the hours of 8:00
a.m. and 4:30 p.m., Monday through
Friday (except holidays).

FOR FURTHER INFORMATION CONTACT:
Caroll McBrine, M.D., Consultant,
Regulations Staff (211A), Compensation

and Pension Service, Veterans Benefits
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420, telephone
(202) 273-7210.

SUPPLEMENTARY INFORMATION: Section
1114(k) of title 38, United States Code,
provides a list of service-connected
disabilities for which Congress has
authorized a special benefit to be paid,
independent of any other compensation
provided under section 1114 for
schedular disability rated under 38 CFR
part 4, VA’s Schedule for Rating
Disabilities. This additional
compensation is commonly referred to
as special monthly compensation “k” or
SMC “k.” Section 302 of the Veterans
Benefits and Health Care Improvement
Act of 2000, Public Law 106—419, 114
Stat. 1822, amended section 1114(k) by
making anatomical loss of one or both
breasts (including loss by mastectomy)
by a woman veteran a condition
warranting this special monthly
compensation.

The provisions governing special
monthly compensation under 38 U.S.C.
1114(k) are codified in title 38 of the
Code of Federal Regulations under
paragraph (a) of § 3.350, which is titled
“Special monthly compensation
ratings.”” Paragraph (a) currently states
that special monthly compensation
under 38 U.S.C. 1114(k) is payable for
each anatomical loss or loss of use of
one hand, one foot, both buttocks, one
or more creative organs, blindness of
one eye having only light perception,
deafness of both ears, having absence of
air and bone conduction, or complete
organic aphonia with constant inability
to communicate by speech. In order to
implement Public Law 106—419, we
propose to remove “‘or”’ preceding
“complete organic aphonia” in this
paragraph and to add following
“speech” the phrase “or, in the case of
a woman veteran, the anatomical loss of
one or both breasts (including loss by
mastectomy).”

We also propose to add new
paragraph (7) under paragraph (a) to
define “anatomical loss of a breast” for
purposes of this benefit. Consistent with
the assignment of special monthly
compensation for certain other losses,
for example, for loss of use of a foot,
only when there is complete, but not
partial, peroneal nerve paralysis, we
propose to require that there be
complete loss of breast tissue in order to
qualify for this benefit. Therefore
‘““anatomical loss of a breast” would
exist when there is complete surgical
removal of breast tissue (or the
equivalent loss of breast tissue due to
injury). Various types of breast
surgery—radical mastectomy, modified

radical mastectomy, simple (or total)
mastectomy, and wide local excision
(including partial mastectomy,
lumpectomy, tylectomy,
segmentectomy, and quadrantectomy)—
are defined under diagnostic code 7626
(breast surgery) in 38 CFR 4.116. Radical
mastectomy, modified radical
mastectomy, and simple (or total)
mastectomy would be the equivalent of
“anatomical loss of a breast” because
they entail complete removal of breast
tissue, but wide local excision, defined
as removal of a portion of the breast
tissue, would not be because it involves
less than complete removal of breast
tissue. We therefore propose that
paragraph (7) state that “anatomical loss
of a breast” exists when there is
complete surgical removal of breast
tissue (or the equivalent loss of breast
tissue due to injury) and that as defined
in 38 CFR 4.116, radical mastectomy,
modified radical mastectomy, and
simple (or total) mastectomy result in
anatomical loss of a breast, but wide
local excision, with or without
significant alteration of size or form,
does not.

The exclusion of wide local excision,
which can range from undetectable
removal of a small amount of breast
tissue up to any extent of breast surgery
less than a simple (total) mastectomy,
would eliminate the need to attempt to
define how much removal of breast
tissue less than complete removal
would qualify for the benefit. There is
no standard or feasible way to define
such partial removal of breast tissue, so
proposing that nothing short of total
mastectomy (or equivalent loss of breast
tissue due to injury) will qualify as
anatomical loss of a breast would ensure
consistency in assigning this benefit.

In addition, as we have done for other
conditions that warrant special monthly
compensation listed in 38 CFR 4.116,
the section of the rating schedule that
addresses gynecological conditions and
disorders of the breast, we propose to
annotate all evaluations under
diagnostic code 7626 (breast surgery)
except for zero percent (which is
assigned for wide local excision) with a
reference to a footnote instructing raters
to review for entitlement to Special
Monthly Compensation. The footnote,
which is in the current regulation,
reads: ‘“Review for entitlement to
special monthly compensation under
§ 3.350 of this chapter.” We also
propose to amend an existing note at the
beginning of § 4.116, which now reads
in part, “When evaluating any claim
involving loss or loss of use of one or
more creative organs, refer to § 3.350 of
this chapter to determine whether the
veteran may be entitled to special
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monthly compensation,” to include a (a) * * * Special monthly Rating
reference to anatomical loss of one or compensation under 38 U.S.C. 1114(k)
both breasts. These provisions will is payable for each anatomical loss or Both or one ... 0

promote consideration of the new
provision by raters.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
The reason for this certification is that
these amendments would not directly
affect any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
these amendments are exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

There is no Catalog of Federal
Domestic Assistance program number
for this benefit.

List of Subjects

38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

38 CFR Part 4

Disability benefits, Pension,
Individuals with disabilities, Veterans.

Approved: July 12, 2001.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 3 is proposed to
be amended as follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2.In § 3.350, paragraph (a)
introductory text, the first sentence is
revised; and a new paragraph (a)(7) is
added immediately following the
authority citation for paragraph (a)(6), to
read as follows:

§3.350 Special monthly compensation
ratings.
* * * * *

loss of use of one hand, one foot, both
buttocks, one or more creative organs,
blindness of one eye having only light
perception, deafness of both ears,
having absence of air and bone
conduction, complete organic aphonia
with constant inability to communicate
by speech or, in the case of a woman
veteran, the anatomical loss of one or
both breasts (including loss by
mastectomy). * * *

* * * * *

(7) Anatomical loss of a breast exists
when there is complete surgical removal
of breast tissue (or the equivalent loss of
breast tissue due to injury). As defined
in 38 CFR 4.116, radical mastectomy,
modified radical mastectomy, and
simple (or total) mastectomy result in
anatomical loss of a breast, but wide
local excision, with or without
significant alteration of size or form,
does not.

(Authority: 38 U.S.C. 501, 1114(k))

* * * * *

PART 4—SCHEDULE FOR RATING
DISABILITIES

Subpart B—Disability Ratings

3. The authority citation for part 4
continues to read as follows:

Authority: 38 U.S.C. 1155, unless
otherwise noted.

4. Section 4.116, Note 2 is amended
by removing “one or more creative
organs,” and adding, in it place, “one or
more creative organs or anatomical loss
of one or both breasts,”.

5. Diagnostic code 7626 in 38 CFR
4.116 is revised to read as follows:

8§4.116 Schedule of ratings—
gynecological conditions and disorders of
the breast.

Rating
* * * * *

7626 Breast, surgery of:
Following radical mastectomy:

BOth ..o, 180

ONE i 150
Following modified radical mastec-

tomy:

BOth ..o 160

ONE i 140
Following simple mastectomy or

wide local excisio with significant

alteration of size or form:

BOth ..oooiiiien 150

ONE i 130

Following wide local excision without
significant alteration of size or
form:

Note: For VA purposes:

1Radical mastectomy means removal of the
entire breast, underlying pectoral muscles, and
regional lymph nodes up to the
coracoclavicular ligament.

2Modified radical mastectomy means re-
moval of the entire breast and axillary lymph
nodes (in continuity with the breast). Pectoral
muscles are left intact.

3Simple (or total) mastectomy means re-
moval of all of the breast tissue, nipple, and a
small portion of the overlying skin, but lymph
nodes and muscles are left intact.

4Wide local excision (including partial mas-
tectomy, lumpectomy, tylectomy,
segmentectomy, and quadrantectomy) means
removal of a portion of the breast tissue.

* * * * *

[FR Doc. 01-18207 Filed 7-19-01; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 123-1123; FRL-7016-1]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed action.

SUMMARY: EPA proposes to approve a
revision to the Missouri State
Implementation Plan (SIP). EPA is
approving a revision to Missouri rule
“Control of Emissions From Industrial
Surface Coating Operations.” This
revision will ensure consistency
between the state and Federally
approved rules, and ensure Federal
enforceability of the state’s air program
rule revision pursuant to section 110 of
the Clean Air Act.

In the final rules section of the
Federal Register, EPA is approving the
state’s submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments to this
action. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated in
relation to this action. If EPA receives
relevant adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed action. EPA will
not institute a second comment period
on this action. Any parties interested in
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commenting on this action should do so
at this time.

DATES: Comments on this proposed
action must be received in writing by
August 20, 2001.
ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: June 29, 2001.
William Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 01-18090 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 119-1119; FRL-7015-7]

Approval and Promulgation of
Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed action.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the state of
Missouri. This approval pertains to
revisions to a rule which controls
emissions from aluminum foil rolling
sources in the St. Louis, Missouri,
nonattainment area. In the final rules
section of the Federal Register, EPA is
approving the state’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no relevant adverse
comments to this action. A detailed
rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this action, no further
activity is contemplated in relation to
this action. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed action. EPA will not institute
a second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments on this proposed
action must be received in writing by
August 20, 2001.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: June 29, 2001.
William Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 01-18092 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA168-4109b; FRL-7013-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Control of VOCs from
Wood Furniture Manufacturing,
Surface Coating Processes and Other
Miscellaneous Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Pennsylvania. The
revisions include the adoption of new
VOC regulations for wood furniture
manufacturing operations. These
revisions also add new definitions, and
amend or delete certain existing
definitions for terms used in regulations
pertaining to volatile organic compound
(VOC) sources. The revisions also clarify
the requirements Pennsylvania’s surface
coating regulations. Lastly, the revisions
include minor amendments to
Pennsylvania’s regulations pertaining to
sampling and testing methods. the
addition, revision or deletion of terms
used in regulations pertaining to volatile
organic compound (VOC) sources, and
to amend certain VOC surface coating
regulations. In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP submittal as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A more detailed description
of the state submittal and EPA’s
evaluation are included in a Technical

Support Document (TSD) prepared in
support of this rulemaking action. A
copy of the TSD is available, upon
request, from the EPA Regional Office
listed in the ADDRESSES section of this
document. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

DATES: Comments must be received in
writing by August 20, 2001.

ADDRESSES: Written comments should
be addressed to David Arnold, Chief,
Air Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Pennsylvania Department of
Environmental Resources Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182 or Ellen
Wentworth, (215) 814-2034 at the EPA
Region III address above, or by e-mail at
quinto.rose@epa.gov or
wentworth.ellen@epa.gov

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: July 5, 2001.
James W. Newsom,
Acting Regional Administrator, Region III.
[FR Doc. 01-18187 Filed 7—19-01; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MD118-3073b; FRL-7013-9]
Approval and Promulgation of Air
Quality Implementation Plans;

Maryland; Control of VOC Emissions
From Organic Chemical Production

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
revisions to the Maryland State
Implementation Plan (SIP). The
revisions establish reasonably available
control technology (RACT) to control
volatile organic compound (VOC)
emissions from organic chemical
production. EPA is proposing to
approve these revisions in accordance
with the requirements of the Clean Air
Act (CAA). In the “Rules and
Regulations” section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If EPA receives no adverse
comments, EPA will not take further
action on this proposed rule. If EPA
receives adverse comments, EPA will
withdraw the direct final rule and it will
not take effect. EPA will address all
public comments in a subsequent final
rule based on this proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time.

DATES: Comments must be received in
writing by August 20, 2001.

ADDRESSES: Written comments should
be addressed to David L. Arnold, Chief,
Air Quality Planning and Information
Services Branch, Mail Code 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Maryland Department of the
Environment, 2500 Broening Highway,
Baltimore, Maryland, 21224.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov or Carol Febbo,

(215) 814-2076, or by e-mail at
febbo.carol@epa.gov or at the EPA
Region IIT address above.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: July 9, 2001.
William C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 01-18191 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 130-1130; FRL-7016-3]
Approval and Promulgation of

Implementation Plans; State of
Missouri.

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed action.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the state of
Missouri for the purpose of rescinding
four redundant particulate matter
process weight rate rules. In the final
rules section of the Federal Register,
EPA is approving the state’s SIP revision
as a direct final rule without prior
proposal because the Agency views this
as a noncontroversial revision
amendment and anticipates no relevant
adverse comments to this action. A
detailed rationale for the approval is set
forth in the direct final rule. If no
relevant adverse comments are received
in response to this action, no further
activity is contemplated in relation to
this action. If EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed action. EPA will not institute
a second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments on this proposed
action must be received in writing by
August 20, 2001.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: June 29, 2001.
William Rice,
Acting Regional Administrator, Region 7.
[FR Doc. 01-18189 Filed 7-19-01; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[CC Docket No. 96-262; FCC 01-166]

Access Charge Reform

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; withdrawal.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) considered whether it
should terminate its inquiry into the
assessment of a presubscribed
interexchange carrier charge (PICC) on
the special access lines provided by
price cap local exchange carriers (LECs)
to interexchange carriers and others.
Since the Commission began this
inquiry, several developments caused
the Commission to conclude that it was
no longer necessary to consider
permitting these LECs to assess PICCs
on their special access lines.
Accordingly, in this document the
Commission terminated its inquiry into
the assessment of such charges but it
declared that this docket shall remain
open for other purposes.

DATES: The inquiry instituted in the
proposed rule published June 6, 1997, at
62 FR 31040 is terminated as of July 20,
2001 with respect to the Commission’s
proposal to permit price cap LECs to
assess a PICC on their special access
lines.

FOR FURTHER INFORMATION CONTACT:
Richard Lerner, Deputy Chief,
Competitive Pricing Division, at (202)
418-1520, or Allen A. Barna, General
Attorney, Competitive Pricing Division,
at (202) 418—1536. The address is
Competitive Pricing Division, Common
Carrier Bureau, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order in
CC Docket No. 96-262, FCC 01-166,
Access Charge Reform, adopted May 17,
2001, and released on May 21, 2001.
The full text of this document is
available for public inspection Monday
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through Thursday from 8:00 a.m. to 4:30
p-m. and Friday from 8:00 a.m. to 11:30
a.m. in the FCC Reference Center, Room
CY-A257, 445 12th Street, SW,
Washington, DC 20554. The complete
text of the document may be purchased
from the Commission’s duplicating
contractor, ITS, Inc., at 1231 20th Street
NW, Washington, DC 20036 (202—857—
3800). This Order contains no new or
modified information collections subject
to the Paperwork Reduction Act of 1995,
Public Law 104-13.

Synopsis of the Order

In the Further Notice of Proposed
Rulemaking* included in Access Charge
Reform, Price Cap Performance Review
for Local Exchange Carriers, Transport
Rate Structure and Pricing, End User
Common Line Charges, First Report and
Order, in CC Docket Nos. 96—-262, 94—
1, 91-213, 95-72, 12 FCC Rcd 15982,
16155 (1997), 62 FR 31868 (June 11,
1997) (First Report and Order), aff'd,
Southwestern Bell Telephone Co. v.
FCC, 153 F.3d 523 (8th Cir. 1998), the
Commission tentatively concluded that
it should permit price cap LECs to
assess a PICC on their special access
lines to enable them to recover some of
the common line costs assigned to the
federal jurisdiction that they incur in
providing switched access service to
residential and single line business
lines. Commenters unanimously
opposed that proposal. In this Order, the
Commission declined to permit the
assessment of such special access PICCs
and terminated its inquiry into such an
assessment.

Final Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act (RFA), 5 U.S.C. 603, the

1See proposed rule published at 62 FR 31040
(June 6, 1997).

First Report and Order included an
Initial Regulatory Flexibility Analysis
(IRFA) with reference to the Further
Notice of Proposed Rulemaking found
therein. First Report and Order, 12 FCC
Rcd at 16170-16172. In the IRFA, the
Commission noted that there were
thirteen incumbent price cap LECs at
that time, that it had limited to those
LECs the scope of its proposal to permit
the assessment of PICCs on special
access lines, and that it had tentatively
concluded that each of those LECs had
more than 1500 employees and,
therefore, that none was a small entity.
First Report and Order, 12 FCC Rcd at
16171-16172. The Commission sought
public comment on its special access
PICC proposal, its tentative conclusions,
and the related IRFA. No comments
were received concerning the
conclusion that those price cap carriers
were not small entities, the limitation of
the special access PICC proposal to such
carriers, or the related provisions of the
IRFA.

As of April 30 of this year, four
Regional Bell Operating Companies and
eight other LECs were subject to price
cap regulation. See Material to be Filed
in Support of 2001 Annual Access Tariff
Filings, Tariff Review Plans, DA 01—
1105 (Com.Car.Bur., Comp. Pricing Div.,
Apr. 30, 2001), para. 3. While one or
more of these eight other LECs may have
less than 1500 employees, the Order
will not have a significant economic
impact on those LECs or any other small
entities for the reasons set forth in the
following paragraph. This Final
Regulatory Flexibility Analysis
conforms to the RFA, as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1966 (SBREFA), 5 U.S.C.
801(a)(1)(A).

Under the RFA, there will not be a
significant economic impact on a

substantial number of small entities
resulting from this Order. As explained
above, this Order simply terminates the
Commission’s inquiry into whether it
should permit price cap LECs to assess
PICGs on their special access lines to
enable them to recover some of their
common line costs. Because this Order
does not require or otherwise authorize
any change in the provision of access
services or the recovery of common line
costs by these carriers, there will not be
any significant economic impact on
these carriers or on any of their
customers including small entities. The
Commission will send a copy of this
Order, including this final certification,
to Congress pursuant to the SBREFA,
see 5 U.S.C. 801 (a)(1)(A), and another
copy to the Chief Counsel for Advocacy
of the Small Business Administration,
see 5 U.S.C. 605(b).

Ordering Clause

Pursuant to the authority contained in
sections 1, 4(i), 4(j), 201-209, and 403
of the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
201-209, and 403, that the inquiry
initiated in CC Docket No. 96—262 into
the assessment by price cap carriers of
a presubscribed interexchange carrier
charge on their special access lines is
hereby TERMINATED but that this
docket shall REMAIN OPEN for other
purposes.

List of Subjects in 47 CFR Part 1

Communications common carriers,
Telecommunications.
Federal Communications Commission.
Magalie Roman Salas,
Secretary.
[FR Doc. 01-17499 Filed 7-19-01; 8:45 am)]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces that the Foreign
Agricultural Service (FAS) intends to
request an extension for a currently
approved information collection
procedure for entry of specialty sugars
into the United States as described in 7
CFR Part 2011.

DATES: Comments should be received on
or before September 18, 2001, to be
assured of consideration.

ADDRESSES: Mail or deliver comments to
Richard J. Blabey, Director, Import
Policies and Programs Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, Stop 1021, 1400
Independence Ave., SW., Washington,
DC 20250-1021, (202) 720-2916.

FOR FURTHER INFORMATION CONTACT:
Richard J. Blabey, at the address above,
or telephone at (202) 720-2916, or e-
mail at Blabey@fas.usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Specialty Sugar Import
Certificates.

OMB Number: 0551-0025.

Expiration Date of Approval:
September 30, 2001.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The quota system
established by Presidential
Proclamation 4941 of May 5, 1982,
prevented the importation of certain
sugars used for specialized purposes
which originated in countries which did
not have quota allocations. Therefore,

the regulation at 15 CFR part 2011
(Allocation of Tariff-Rate Quota on
Imported Sugars, Syrups and Molasses,
subpart B—Specialty Sugar) established
terms and conditions under which
certificates are issued permitting U.S.
importers holding certificates to enter
specialty sugars from specialty sugar
source countries under the sugar tariff-
rate quotas (TRQ). Nothing in this
subpart affects the ability to enter
specialty sugars at the over-TRQ duty
rates. Applicants for certificates for the
import of specialty sugars must supply
the information required by 15 CFR
2011.205 to be eligible to receive a
specialty sugar certificate. The specific
information required on an application
must be collected from those who wish
to participate in the program in order to
grant specialty sugar certificates, ensure
that imported specialty sugar does not
disrupt the current domestic sugar
program, and administer the issuance of
the certificates effectively.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2 hours per
response.

Respondents: Importers.

Estimated Number of Respondents:
30.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 60 hours.

Copies of this information collection
can be obtained from Kimberly Chisley,
the Agency Information Collection
Coordinator, at (202) 720-2568.

Request for Comments

The public is invited to submit
comments and suggestions to the above
address regarding the accuracy of the
burden estimate, ways to minimize the
burden, including through the use of
automated collection techniques or
other forms of the information
technology, or any other aspect of this
collection of information. Comments on
the issues covered by the Paperwork
Reduction Act are most useful to OMB
if received within 30 days of publication
of the Notice and Request for
Comments, but must be submitted no
later than 60 days from the date of
publication to be assured of
consideration. All responses to this
notice will be summarized and included
in the request for OMB approval. All
comments will also become a matter of
public record. Persons with disabilities

who require an alternative means for
communication of information (Braille,
large print, audiotape, etc.) should
contact the USDA Target Center at (202)
720-2600 (voice and TDD).

Signed at Washington, DC, on July 5, 2001.
Mattie R. Sharpless,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 01-18141 Filed 7-19-01; 8:45 am)]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

South Mississippi Electric Power
Association; Notice of Intent

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of intent to hold a public
meeting and prepare an environmental
assessment.

SUMMARY: Notice is hereby given that
the Rural Utilities Service (RUS),
pursuant to the National Environmental
Policy Act of 1969, the Council on
Environmental Quality Regulations for
Implementing the National
Environmental Policy Act (40 CFR parts
1500-1508), and RUS Environmental
Policies and Procedures (7 CFR part
1794), proposes to prepare an
Environmental Assessment related to
possible financing assistance to South
Mississippi Electric Power Association
related to the construction and
operation of 475 megawatts of simple
cycle, combustion turbine electric
generation plants in Mississippi.
Meeting Information: RUS and South
Mississippi Electric Power Association
will conduct a public meeting on
Thursday, August 9, 2001, from 7:00
p-m. until 9:00 p.m. at the headquarters
of South Mississippi Electric Power
Association, located at 7037 US
Highway 49, Hattiesburg, Mississippi.
Government agencies, private
organizations, and the public are invited
to participate in the planning and
analysis of the proposed project.
Representatives of RUS and South
Mississippi Electric Power Association
will be available at the public meeting
to discuss RUS’ environmental review
process, describe the project and
alternatives under consideration,
discuss the scope of environmental
issues to be considered, answer
questions, and accept oral and written
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comments. Written comments will be
accepted for 30 days after the public
scoping meeting.

FOR FURTHER INFORMATION CONTACT: Bob
Quigel, Engineering and Environmental
Staff, Rural Utilities Service, at (202)
720-0468. Mr. Quigel’s E-mail address
is bquigel@rus.usda.gov. Information is
also available from Joey Ward of South
Mississippi Electric Power Association
at (601) 268—2083. Mr. Ward’s E-mail
address is jward@smepa.com.
SUPPLEMENTARY INFORMATION: South
Mississippi Electric Power Association
proposes to construct three GE LM6000
combustion turbines with a nameplate
rating of 47 megawatts each at a site
approximately 2 miles south of
Sylvarena in Smith County, Mississippi,
three GE 7EAs with a nameplate rating
of 83.5 megawatts each at a site located
approximately 6 miles east of Silver
Creek, in Jefferson Davis County,
Mississippi, and one GE 7EA at its
existing Moselle Generating Plant which
is located approximately 1 mile north of
Moselle in Jones County, Mississippi.

Alternatives considered by RUS and
South Mississippi Electric Power
Association include: (a) No action, (b)
purchased power, (c) load management
and conservation of energy, (d)
renewable energy, (e) combined cycle,
and (f) various site locations.

An alternatives evaluation and siting
study for the projects was submitted to
RUS by South Mississippi Electric
Power Association. The alternatives
evaluation and siting study are available
for public review at RUS in Room 2242,
1400 Independence Avenue, SW,
Washington, DC, and at the
headquarters of South Mississippi
Electric Power Association, 7037 US
Highway 49, Hattiesburg, Mississippi.
This document will also be available at
the Prentiss Public Library, Prentiss,
Mississippi; the Evon A. Ford Library,
208 Spring Street, Taylorsville,
Mississippi; the Floyd A. Robinson
Memorial Library, 150 Main Street,
Raleigh, Mississippi; the Laurel-Jones
Library, 530 Commerce Street, Laurel,
Mississippi; and Ellisville Public
Library, 110 Court Street, Ellisville,
Mississippi.

From information provided in the
alternatives evaluation and site
selection study, input that may be
provided by government agencies,
private organizations, and the public,
South Mississippi Electric Power
Association will have prepared an
environmental analysis to be submitted
to RUS for review. RUS will use the
environmental analysis to determine the
significance of the impacts of the
projects and may adopt it as its

environmental assessment of the
projects. RUS’ environmental
assessment of the projects will be
available for review and comment for 30
days.

Should RUS determine, based on the
environmental assessment of the
project, that the impacts of the
construction and operation of the
projects will not have a significant
environmental impact, it will prepare a
finding of no significant impact. Public
notification of a finding of no significant
impact will be published in the Federal
Register and in newspapers with a
circulation in the areas where the
projects are proposed to be located.

Any final action by RUS related to the
proposed project will be subject to, and
contingent upon, compliance with
environmental review requirements as
prescribed by Council on Environmental
Quality and RUS environmental policies
and procedures.

Dated: July 12, 2001.
Glendon D. Deal,

Acting Director, Engineering and
Environmental Staff.

[FR Doc. 01-17934 Filed 7-19-01; 8:45 am]|
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE
[1.D. 071701A]

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Dr. Nancy Foster Scholarship
Program.

Form Number(s): CD-346.

OMB Approval Number: 0648—0432.

Type of Request: Regular submission.

Burden Hours: 3,517.

Number of Respondents: 2,000.

Average Hours Per Response: 4.75
hours for an application, 45 minutes for
a letter of recommendation, 90 minutes
for an annual report, 5 minutes for a “no
concurrent work” statement, 45 minutes
for a CD-346, and 1 hour for a
biography/photograph submission.

Needs and Uses: The Dr. Nancy Foster
Scholarship Program recognizes
outstanding scholarship by providing
financial support to graduate students
pursuing masters and doctoral degrees
in the areas of marine biology,
oceanography, and maritime

archaeology. Applicants must submit
information that allows NOAA to make
scholarship selections and those
applicants selected to receive
scholarships must submit additional
information that enables NOAA to
arrange funding and track their
academic progress.

Affected Public: Individuals or
households.

Frequency: One-time, annual.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Madeleine Clayton,
Departmental Paperwork Clearance
Officer, (202) 482—3129, Department of
Commerce, Room 6086, 14th and
Constitution Avenue, NW, Washington,
DC 20230 (or via the Internet at
MClayton@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20503.

Dated: July 13, 2001.
Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 01-18203 Filed 7-19-01; 8:45 am)]
BILLING CODE 3510-JT-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 071701B]

Submission for OMB Review;
Comment Request

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)
SUPPLEMENTARY INFORMATION: The
Department of Commerce has submitted
to the Office of Management and Budget
(OMB) for clearance the following
proposal for collection of information
under the provisions of the Paperwork
Reduction Act (44 U.S.C. Chapter 35).

Title: Southeast Region Logbook
Family of Forms.

Form Number(s): None.

OMB Approval Number: 0648-0016.

Type of Request: Regular submission.

Burden Hours: 1,400.

Number of Respondents: 350.

Average Hours Per Response: 10
minutes per trip form, 30 minutes per
annual form

Needs and Uses: Participants in the
Atlantic snapper-grouper and mackerel
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fisheries in the Southeast Region are
currently required to submit catch and
effort logbooks for their fishing trips.
The NMFS proposes that fishermen also
be required to submit information about
dockside prices, trip operating costs,
and annual fixed costs. The data will be
used in analyses of the economic effects
of proposed regulations.

Affected Public: Business and other
for-profit organizations.

Frequency: By trip, annual.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897. Copies of the above
information collection proposal can be
obtained by calling or writing
Madeleine Clayton, Departmental
Paperwork Clearance Officer, (202) 482-
3129, Department of Commerce, Room
6086, 14th and Constitution Avenue,
NW, Washington, DG 20230 (or via the
Internet at MClayton@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20503.

Dated: July 13, 2001.
Madeleine Clayton,

Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.

[FR Doc. 01-18204 Filed 7-19-01; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 062701C]

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of applications for
scientific research permits.

SUMMARY: NMFS has received
applications for Endangered Species Act
(ESA) scientific research permits from:
Bureau of Land Management (BLM) in
Eugene, OR; Cascade General, Inc. (CGI)
in Portland, OR; Western Washington
University (WWU) in Bellingham, WA;
Lower Willamette Group (LWG) in
Portland, OR; Northwest Fisheries
Science Center (NWFSC), NMFS in
Seattle, WA; Weyerhaeuser in Federal
Way, WA; King County Department of
Transportation (KCDOT) in King
County, WA; City of Bellingham, WA;
Oregon State University (OSU) in

Corvallis, OR; Oregon Metallurgical
Corporation (OREMET) in Portland, OR;
United States Forest Service (USFS) in
Corvallis, OR; Port Blakely Tree Farms
(PBF) in Tenino, WA; and United States
Fish and Wildlife Service (USFWS) in
Vancouver, WA.

DATES: Comments or requests for a
public hearing on any of the new
applications or the modification request
must be received no later than 5 p.m.
Pacific daylight time on August 20,
2001.

ADDRESSES: Written comments on the
applications should be sent to Protected
Resources Division (PRD), F/NWQO3, 525
NE Oregon Street, Suite 500, Portland,
OR 97232-2737 (503/230-5400).
Comments may also be sent via fax to
503/230-5435. The documents are also
available on the Internet at http://
www.nwr.noaa.gov/. Comments will not
be accepted if submitted via e-mail or
the Internet.

FOR FURTHER INFORMATION CONTACT:
Cherelle Blazer, Portland, OR, phone:
503/231-2001, fax: 503/230-5435, e-
mail: Cherelle.Blazer@noaa.gov.
SUPPLEMENTARY INFORMATION: The
following ESA-listed evolutionary
significant units (ESUs) are covered in
this notice:

Chinook salmon (Oncorhynchus
tshawytscha): Threatened Snake River
(SR) fall-run, Threatened SR spring/
summer-run, Endangered Upper
Columbia River (UCR), Threatened
Upper Willamette River (UWR),
Threatened Lower Columbia River
(LCR), Threatened Puget Sound (PS)

Steelhead (O. mykiss): Threatened
Snake River Basin (SRB), Endangered
UCR, Threatened Middle Columbia
River (MCR), Threatened LCR,
Threatened UWR

Chum salmon (O. keta): Threatened
Columbia River (CR)

Sockeye salmon (O. nerka):
Endangered SR

New Applications Received

BLM is seeking a 5—year permit (1256)
to take adult and juvenile UWR chinook
salmon and OC coho salmon in Wolf
Creek, Siuslaw River, Esmond Creek
Basin, North Creek, Pugh Creek, Bierce
Creek, Siuslaw River mainstem, and
Upper Lake Creek in OR. The purposes
of the study are to: (1) collect data on
fish abundance and presence, adult
escapement, and habitat needs prior to
stream enhancement; (2) evaluate
habitat restoration projects, migration
time, non-salmon species presence and
smoltification size; and (3) perform
watershed analysis. The study will
benefit UWR chinook salmon and OC
coho salmon by determining changes in

fish habitat due to management projects
as compared to natural fluctuation. BLM
proposes to observe fish by snorkeling
during habitat and spawning surveys,
and capture (using backpack
electrofishing, seining, dipnetting, and
rotary trapping), handle, and release
juvenile and adult salmonids. Some fish
will be marked with a subcutaneous
injection of colored dye using Panjet
needles. BLM also requests juvenile fish
indirect mortality associated with the
study.

CGI is seeking a 3—year permit (1326)
to take adult and juvenile UWR chinook
salmon, LCR chinook salmon, UWR
steelhead, and LCR steelhead associated
with scientific research to be conducted
at Swan Island in the Portland Harbor
located in the lower Willamette River.
The purpose of this study is to test a
freshwater air screen for use in
preventing or minimizing fish entry
onto a floating dry dock facility. The
research will benefit listed species by
determining their presence and testing
new methods of moving fish away from
dry dock areas during operations thus
providing useful information for
protecting listed species at dry dock
facilities. CGI proposes to capture (using
boat electrofishing and intake porthole
nets), anesthetize, identify, measure,
check for marks, weigh, and release
juvenile salmonids. Adult fish that may
be encountered will not be netted. CGI
also requests juvenile fish indirect
mortality associated with the study.

WWU is seeking a 5—year permit
(1327) to take adult and juvenile UWR
chinook salmon and UWR steelhead on
the Willamette and McKenzie Rivers.
The purpose of this study is to identify
and rank sources of stress in the
watershed, create a valid process for
differentiation between anthropogenic
and natural impacts on streams used as
receiving waters associated with pulp
and paper mill operation, and make an
ecological risk assessment specifically
aimed at point-non-point source
pollution in the Upper Willamette-
Lower McKenzie watershed. The study
will benefit UWR chinook salmon and
UWR steelhead recovery through
ecological assessment and stressor
identification in the watershed. WWU
proposes to capture (using boat
electrofishing), identify, and release
juvenile fish. No attempt will be made
to net or capture adult listed fish. WWU
also requests juvenile fish indirect
mortality associated with the study.

LWG 1s seeking a 4—year permit
(1328) to take adult and juvenile UWR
chinook salmon, LCR chinook salmon,
UWR steelhead, and LCR steelhead
during scientific research efforts on the
Lower Willamette River. The purpose of
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the study is to investigate juvenile
salmon residence time and distribution
and use the data to determine potential
exposure of listed fish to contaminated
sediment associated with an EPA
superfund project. The study will
benefit threatened species in the
Portland harbor by generating
population distribution information that
can be used to design a remediation
program to minimize sediment impacts,
and aid management of future
development and conservation of
valuable fish habitat. LWG proposes to
capture (using boat electrofishing),
handle, anesthetize, measure, check for
marks and tags, and release juvenile
salmonids. Adult fish that may be
encountered will not be netted. LWG
also requests juvenile fish indirect
mortality associated with the study.

NWEFSC is seeking a 5—year permit
(1329) to take juvenile SR fall-run
chinook salmon, SR spring/summer-run
chinook salmon, UCR chinook salmon,
UWR chinook salmon, LCR chinook
salmon, SRB steelhead, UCR steelhead,
MCR steelhead, UWR steelhead, LCR
steelhead, CR chum salmon, and SR
sockeye salmon in the Lower Columbia
River estuary. The purpose of the study
is to determine the presence and
abundance of fall and spring chinook
salmon, coho salmon, and chum salmon
in the estuary and Lower Columbia
River; determine the relationship
between juvenile salmon and Lower
Columbia River estuarine habitat; and
obtain information about flow change,
sediment input, and habitat availability
for the development of a numerical
model. The study will benefit listed
salmonids by serving as the basis for
estuarine restoration and preservation
plans for endangered salmonid stocks.
The NWFSC proposes to place beach
seines at eight sampling sites near the
Astoria Bridge and trapnets in four sites
in Cathlamet Bay. NWFSC proposes to
capture, anesthetize, scan for tags,
measure, weigh, and release juvenile
salmonids. Monthly up to ten fish of
each species at each of the twelve
sampling sites are proposed to be
sacrificed for stomach content, scale,
and otolith analysis.

Weyerhaeuser is seeking a 5—year
permit (1330) to take juvenile LCR
steelhead in Harrington Creek in the
Toutle River Basin, WA. The purpose of
the study is to increase understanding of
the relationship between aquatic
organisms and their habitat, determine
how forest management and restoration
influence the aquatic ecosystem, and
produce reliable scientific data for the
development of effective forest
management practices that better protect
aquatic resources. This research will

benefit listed salmonids through data on
the natural habitat recovery process and
by identification of the consequences of
various stressors to listed species.
Weyerhaeuser proposes to observe fish
during snorkeling surveys, capture
(using backpack electrofishing),
anesthetize, identify, measure, weigh,
and release fish for data collection
including water typing and population
surveys. Weyerhaeuser also requests
indirect mortality associated with this
activity.

KCDOT is seeking a 5—year permit
(1331) to take juvenile PS chinook
salmon associated with road
maintenance activities to be conducted
in multiple river basins in WA. KCDOT
proposes to temporary exclude aquatic
life from maintenance/construction
areas in addition to evaluating the
effectiveness of stream, culvert
replacement, wetlands, and riparian
habitat projects. Maintenance activities
are to replace or upgrade stream
crossing to allow fish passage. The
activities will benefit PS chinook
salmon by providing and improving
access into previously inaccessible
stream reaches for all life stages. The
road maintenance activities may also
include habitat improvements such as
riparian plantings and in-stream habitat
structures. KCDOT proposes to capture
(using backpack electrofishing, seines,
fry traps, and dipnets), handle, and
release juvenile PS chinook salmon.
KCDOT also requests indirect mortality
associated with the study.

The City of Bellingham is seeking a 3—
year permit (1332) to take juvenile PS
chinook salmon associated with
scientific research to be conducted in
the Nooksack River Basin of Whatcom
County, WA. The purpose of the study
is to gather information to prepare a
Habitat Conservation Plan (HCP)
addressing their diversion activities in
the Nooksack River Basin. The proposed
study will provide three types of
information to help determine how flow
volumes in the river affect the
availability of habitat used by listed
salmonids: (1) Fish distribution in the
project area; (2) periodicity of fish
occurrence in the project area; and (3)
habitat use in the project area. The
research will benefit PS chinook salmon
by providing scientifically-sound, site-
specific data that will enable the City of
Bellingham to develop an HCP
addressing water withdrawal operations
and habitat conservation measures that
will minimize or avoid incidental take
of listed species. The City of Bellingham
proposes to capture (using beach seines
and fyke nets), handle, and release
juvenile PS chinook salmon. The City of

Bellingham also requests indirect
mortality associated with the study.

OSU is seeking a 3—year permit (1333)
to take adult and juvenile UWR chinook
salmon, LCR chinook salmon, UWR
steelhead, and LCR steelhead in the
Willamette River, McKenzie River, and
the Columbia River. The purpose of the
study is to evaluate floodplain and
riparian restoration, test the
effectiveness of new assessment tools
for conservation planning, and improve
aquatic habitat. The study will benefit
listed salmonids by helping to
determine the actions needed to restore
of ecological processes in salmon and
steelhead habitat. OSU proposes to
capture (using boat electrofishing),
identify, measure, examine for
abnormalities, and release juvenile fish.
Adult fish that may be encountered will
not be netted. OSU also requests
juvenile fish indirect mortality
associated with the study.

OREMET is seeking a 3—year permit
(1334) to take juvenile UWR chinook
salmon and UWR steelhead in the
Calapooia River and Oak Creek
tributaries to the Willamette River. The
purpose of the study is to evaluate
stream health and occurrence of
juvenile listed salmonids in areas
downstream from a titanium plant and
to determine the effectiveness of
wastewater treatment. The benefit of the
study on listed salmonids is the
continued treatment of effluent which
provides a consistent perennial flow of
water in Oak Creek. OREMET proposes
to use backpack electrofishing to
capture fish which will then be
measured, identified, and released.

USFS is seeking a 5—year permit
(1335) to take adult and juvenile CR
chum salmon in three tributaries of the
Columbia River in Washington state.
The purpose of the study is to assess
watershed conditions and limiting
factors, and determine watershed health
under the Northwest Forest Plan. The
activities will benefit listed fish by
providing the USFS with information to
improve forest management. USFS
proposes to capture (using backpack
electrofishing), anesthetize, measure,
and release fish. USFS also requests
juvenile fish indirect mortality
associated with the research.

PBF is seeking a 2—year permit (1336)
to take juvenile UWR chinook salmon,
UWR steelhead, LCR chinook salmon,
LCR steelhead, and OC coho salmon in
various lakes, rivers, and creeks in the
Willamette and Columbia River systems
and Oregon coastal drainages. The
purpose of the study is to evaluate
factors limiting fish distribution in
streams owned by PBF and to determine
water quality. Data collected will benefit
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listed fish by being used to conserve and
restore critical habitat. PBF proposes to
capture (using backpack electrofishing
and dipnetting), handle, and release
juvenile fish.

OSU is seeking a 2—year permit (1337)
to take adult and juvenile UWR chinook
salmon and UWR steelhead in Rickreall
Creek, OR. The purpose of the study is
to assess the seasonal composition and
distribution of fishes and determine
associations of all life stages of fish with
available habitat, level of disturbance,
and hydrological patterns. The study
will benefit listed salmonids by
generating data that will aid in
improved creek management. OSU
proposes to capture (using dipnetting,
beach seining, fyke and hoop netting,
backpack electrofishing, angling, and
trammel netting), handle, and release
adult and juvenile fish. OSU also
requests juvenile fish indirect mortality
associated with the research.

USFWS is seeking a 5—year permit
(1338) to take adult and juvenile LCR
chinook salmon, LCR steelhead, and CR
chum salmon in Hardy Springs,
Hamilton Springs, and the mainstem
Columbia River. The purposes of the
study are to: (1) examine factors limiting
chum salmon production, (2) enhance
and restore chum salmon production,
(3) evaluate nearby tributaries for
restoration, and (4) evaluate the
relationship between mainstem
Columbia River and tributary chum
salmon populations. The study will
benefit listed chum salmon by providing
information on their freshwater life
history that can be used in Columbia
River water management and recovery
planning. Adult listed fish are proposed
to be captured (by seine, weir, or tangle
net), anesthetized, bio-sampled, marked
with a jaw tag or opercle punch, radio
tagged, and released. Juvenile listed fish
are proposed to be captured (by fyke
net, weir, or screw trap), marked using
a photonic dye injector or Bismark
Brown Y, and released. USFWS also
requests adult and juvenile fish indirect
mortality associated with the study.

Dated: July 16, 2001.
Phil Williams,

Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 01-18205 Filed 7-19-01; 8:45 am)]

BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 071201B]

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of applications for
scientific research permits.

SUMMARY: NMFS has received
applications for Endangered Species Act
(ESA) scientific research permits from
the Columbia River Inter-Tribal Fish
Commission at Portland, OR (CRITFC);
Oregon State University at Corvallis, OR
(OSU); the Shoshone-Bannock Tribes at
Fort Hall, ID (SBT); Gary Thorgaard of
the School of Biological Sciences,
Washington State University at
Pullman, WA (WSU); the Thompson
Creek Mining Company at Challis, ID
(TCM); and has received an application
from the Oregon Department of
Environmental Quality at Portland, OR
(ODEQ) for modification 1 to scientific
research permit 1205.

DATES: Comments or requests for a
public hearing on any of the new
applications or the modification request
must be received no later than 5 p.m.
Pacific daylight time on August 20,
2001.

ADDRESSES: Written comments and
requests for copies of the permit
applications should be sent to Protected
Resources Division (PRD), F/NWQO3, 525
NE Oregon Street, Suite 500, Portland,
OR 97232-2737 (503/230-5400).
Comments may also be sent via fax to
503/230-5435. The documents are also
available on the Internet at http://
www.nwr.noaa.gov/. Comments will not
be accepted if submitted via e-mail or
the Internet.

FOR FURTHER INFORMATION CONTACT:
Robert Koch, Portland, OR, phone: 503—
230-5424, Fax: 503-230-5435, e-mail:
robert.koch@noaa.gov.

SUPPLEMENTARY INFORMATION:
Species Covered in This Notice

The following species and
evolutionarily significant units (ESU’s)
are covered in this notice:

Chinook salmon (O. tshawytscha):
threatened, naturally produced and
artificially propagated, Snake River
(SnR) spring/summer; threatened SnR
fall.

Steelhead (O. mykiss): threatened
SnR, threatened middle Columbia River
(MCR).

Sockeye salmon (Oncorhynchus
nerka): endangered Snake River (SnR).

New Applications Received

CRITFC requests a 5—year permit
(1339) for annual takes of adult,
threatened, SnR steelhead and adult,
threatened, SnR spring/summer chinook
salmon associated with scientific
research to be conducted in the
following tributaries of the Imnaha
River in OR: Cow, Lightning, Horse, Big
Sheep, Camp, Little Sheep, Freezeout,
Grouse, Crazyman, and Gumboot
Creeks. The purpose of the research is
to acquire information on the status
(escapement abundance, genetic
structure, life history traits) of steelhead
in the Imnaha River Basin. The research
will benefit the ESA-listed species by
providing information that fisheries
managers can use to determine if
recovery actions are increasing wild and
natural Snake River salmonid
populations. Establishing baseline
information on steelhead population
status in the Imnaha River Basin will
aid in guiding future management
actions. ESA-listed adult salmon and
steelhead are proposed to be collected
using temporary/portable picket weirs.
Non-target species that are collected
(chinook salmon) are proposed to be
measured and released. ESA-listed adult
steelhead that are collected are
proposed to be sampled for biological
information, sampled for fin tissues and
scales, marked with opercular punches,
tagged with Tyvek disc tags, and
released or examined for opercular
punches and Tyvek disc tags, sampled
for biological information, and released.
ESA-listed adult fish indirect mortalities
associated with the research are also
requested. ESA-listed adult fish
carcasses are also proposed to be
collected and sampled for tissues and/
or scales and biological information.

OSU requests a 1—year permit (1340)
for takes of adult and juvenile,
threatened, naturally produced and
artificially propagated, SnR spring/
summer chinook salmon; adult and
juvenile, threatened, SnR steelhead; and
adult and juvenile, threatened, MCR
steelhead associated with research to be
conducted in tributaries of the Imnaha
River, the Snake River, Joseph Creek,
the Grande Ronde River, and the John
Day River in OR. The research is
designed to determine how salmonid
fishes respond to riparian diversity and
how riparian diversity changes over
time. The research will build a
framework for designing riparian
restoration programs in northeast
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Oregon. The researchers will survey
both in-stream and riparian zone
characteristics where riparian litter,
terrestrial insects, aquatic insects, and
fish will be quantified. ESA-listed adult
and juvenile salmon and steelhead are
proposed to be observed/harassed
during snorkel surveys. In addition,
ESA-listed adult and juvenile steelhead
are proposed to be captured with hook-
and-line with barbless flies, sampled for
biological information, sampled for
stomach contents, and released. Any
ESA-listed juvenile chinook salmon
captured using hook-and-line will be
immediately released. ESA-listed fish
indirect mortalities associated with the
research are also requested.

SBT requests a 5—year permit (1341)
for annual takes of juvenile, endangered,
SnR sockeye salmon associated with a
study designed to evaluate the annual
sockeye salmon smolt emigration from
Pettit and Alturas Lakes in ID. The
information is needed to estimate
overwinter survival, downstream
migration survival, and downstream
migration timing. The research will also
allow SBT researchers to evaluate
various release strategies and to
calculate smolt-to-adult return rates.
The proposed research will benefit the
species by providing managers with
information on the relative success of
the Pettit and Alturas Lakes sockeye
salmon reintroduction program. The
research will also provide information
that resource managers can use to make
decisions on future releases of sockeye
salmon from the Idaho Department of
Fish and Game’s captive broodstock
program in areas where sockeye salmon
have been extirpated. Sockeye salmon
smolts are proposed to be captured
using a rotary screw trap on Alturas
Lake Creek and a weir on Pettit Lake
Creek. After being captured, the ESA-
listed sockeye salmon juveniles are
proposed to be sampled for biological
information and released or tagged with
passive integrated transponders and
released. In addition, to determine trap
efficiencies, a portion of the ESA-listed
juvenile sockeye salmon to be captured
are proposed to be marked with a small
cut on the caudal fin, released upstream
of the traps, captured at the traps a
second time, inspected for the caudal
fin mark, and released. Juvenile,
threatened, naturally produced, SnR
spring/summer chinook salmon are also
proposed to be captured at the Alturas
Lake location, sampled for biological
information, and released during the
research effort directed at sockeye
salmon. ESA-listed juvenile fish indirect
mortalities associated with the research
are also requested. Takes of ESA-listed

species associated with SBT’s research
activities were previously authorized
under scientific research permit 998
which expired on December 31, 2000.

Gary Thorgaard of the School of
Biological Sciences, WSU requests a 3—
year permit (1342) for a research project
involving the use of small quantities of
sperm collected from adult, threatened,
SnR spring/summer chinook salmon
and adult, threatened, SnR steelhead.
The objective of the research is to assess
the impact of hatchery rearing on the
genetic makeup of salmonid fishes,
which may in turn influence their
behavior, physiology, and ability to
survive in nature. The research seeks to
determine the extent to which wild and
hatchery salmon and steelhead may
differ in their behavioral and
physiological responses. If differences
are detected, it is possible that hatchery
rearing methods could be adjusted to
reduce those differences over time by
altering selection patterns in the
hatcheries. Hybrid fish are proposed to
be produced in a laboratory setting
using ESA-listed fish sperm and eggs
acquired from non-listed hatchery fish.
The hybrid fish are proposed to be
reared to the parr life stage; subjected to
standardized tests designed to analyze
the behavioral, physiological, and
genetic changes that occur during
domestication; and euthanized at the
completion of the experiment. The
behavioral and physiological traits of
the hybrid fish will then be compared
to those of hatchery fish produced using
the same eggs. Dr. Thorgaard proposes
to acquire the ESA-listed fish sperm to
be used for the experiment from Nez
Perce Tribe biologists, who are
authorized to collect male gametes from
ESA-listed salmon and steelhead for
cryopreservation purposes under a
separate authorization issued to the
Columbia River Inter-Tribal Fish
Commission.

TCM requests a 5—year permit (1343)
for annual takes of juvenile, threatened,
naturally produced, SnR spring/summer
chinook salmon and juvenile,
threatened, SnR steelhead associated
with research designed to monitor the
aquatic fish populations in the
Thompson Creek and Squaw Creek
drainages in the vicinity of Thompson
Creek Mine. Thompson Creek Mine is a
large, open pit molybdenum mine
operation located in the Salmon River
subbasin, Custer County, Idaho. The
mine currently discharges runoff into
Thompson and Squaw Creeks,
tributaries to the Salmon River. Annual
biological monitoring is proposed to
determine the effects of mine operations
on the aquatic life in Thompson and
Squaw Creeks. The monitoring is

required by the Idaho Department of
Environmental Quality and the U.S.
Environmental Protection Agency under
a National Pollutant Discharge
Elimination System permit. The
biomonitoring project will benefit all
aquatic species, including chinook
salmon and steelhead, in that annual
monitoring will detect any adverse
impacts to the aquatic species as a result
of mining operations. ESA-listed
juvenile salmon and steelhead are
proposed to be observed/harassed
during snorkel surveys. ESA-listed
juvenile fish are also proposed to be
captured using electrofishing, sampled
for biological information, and released.
ESA-listed juvenile fish indirect
mortalities associated with the research
are also requested.

Modification Request Received

ODEQ requests modification 1 to
scientific research permit 1205. Permit
1205 authorizes ODEQ an annual take of
juvenile, threatened, Southern Oregon/
Northern California Coast coho salmon
(Oncorhynchus kisutch) associated with
research designed to assess the
condition of randomly selected streams
in southwestern Oregon. The research
involves collecting samples or data on a
range of parameters including benthic
macroinvertebrates, periphyton, non-
native and invasive riparian plant
species, chemical water quality,
bacteriological water quality, stream
habitat condition, fish and amphibian
assemblages, and water temperature.
ODEQ’s research is coordinated with the
U.S. Environmental Protection Agency
and is mandated by the Clean Water
Act. For modification 1, ODEQ requests
annual takes of ESA-listed Snake River
salmon and steelhead juveniles
associated with an expansion of the
research effort to the Snake River Basin.
ESA-listed juvenile salmon and
steelhead are proposed to be captured
using electrofishing, examined,
measured, and released. ESA-listed
juvenile fish indirect mortalities are also
requested. Modification 1 is requested
to be valid for the duration of the permit
which expires on December 31, 2002.

Dated: July 16, 2001.
Phil Williams,

Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 01-18206 Filed 7-19-01; 8:45 am)]
BILLING CODE 3510-22-S



Federal Register/Vol. 66, No. 140/Friday, July 20,

2001/ Notices 37951

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool and Man-Made Fiber
Textile Products Produced or
Manufactured in Cambodia

July 17, 2001.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: July 20, 2001.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the U.S. Customs
website at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
www.otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain categories
are being adjusted for swing.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 65 FR 82328,
published on December 28, 2000). Also
see 66 FR 2412, published on January
11, 2001.

J. Hayden Boyd,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

July 17, 2001.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on January 8, 2001, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Cambodia and
exported during the twelve-month period

which began on January 1, 2001 and extends
through December 31, 2001.

Effective on July 20, 2001, you are directed
to adjust the limits for the following
categories, as provided for in the agreement
between the Governments of the United
States and Cambodia:

Adjusted twelve-month

Category Jimit 1

990,093 dozen pairs.
208,852 dozen.
83,989 dozen.
3,071,350 dozen.
969,105 dozen.
121,461 dozen.
3,685,620 dozen.

352/652 .....cccveeenn. 494,833 dozen.
438 .......... 100,127 dozen.
445/446 129,043 dozen.
638/639 1,105,686 dozen.
645/646 260,743 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2000.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

J. Hayden Boyd,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 01-18184 Filed 7-19-01; 8:45 a.m.
BILLING CODE 3510-DR-S

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Acting Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before August
20, 2001.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Acting
Desk Officer, Department of Education,
Office of Management and Budget, 725
17th Street, NW., Room 10235, New
Executive Office Building, Washington,
DC. 20503 or should be electronically
mailed to the internet address
Lauren_Wittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early

opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Leader, Regulatory Information
Management Group, Office of the Chief
Information Officer, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: July 16, 2001.
William Burrow,
Acting Leader Regulatory Information
Management, Office of the Chief Information
Officer.

Office of Postsecondary Education

Type of Review: Extension.

Title: Application for Ability to
Benefit Testing Approval.

Frequency: Annually.

Affected Public: Businesses or other
for-profit; Individuals or household;
Not-for-profit institutions.

Reporting and Recordkeeping Hour
Burden:

Responses: 150,090.

Burden Hours: 77,040.

Abstract: The Secretary will publish a
list of approved tests which can be used
by postsecondary educational
institutions to establish the ability to
benefit for a student who does not have
a high school diploma or its equivalent
for Student Financial Assistance
Programs.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, or
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW, Room 4050, Regional
Office Building 3, Washington, D.C.
20202-4651. Requests may also be
electronically mailed to the internet
address OCIO_IMG_Issues@ed.gov or
faxed to 202-708-9346. Please specify
the complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
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should be directed to Joseph Schubart at
(202) 708-9266 or via his internet
address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 01-18147 Filed 7-19-01; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
[Docket Nos. EA-147-B and EA-148-B]

Applications to Export Electric Energy;
Aquila Energy Marketing Corporation

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of applications.

SUMMARY: Under separate applications,
Aquila Energy Marketing Corporation
(“AEM”) has applied for renewal of its
authority to transmit electric energy
from the United States to Mexico and to
Canada pursuant to section 202(e) of the
Federal Power Act.

DATES: Comments, protests or requests
to intervene must be submitted on or
before August 6, 2001.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Power Imports/Exports (FE-27), Office
of Fossil Energy, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585-0350 (FAX
202-287-5736).

FOR FURTHER INFORMATION CONTACT:
Rosalind Carter (Program Office) 202—
586-—7983 or Michael Skinker (Program
Attorney) 202-586—2793.

SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16 U.S.C. 824a(e)).

On June 19, 1997, in Docket EA-147,
the Office of Fossil Energy (FE) of the
Department of Energy (DOE) authorized
AEM to transmit electric energy from
the United States to Mexico using the
international electric transmission
facilities of San Diego Gas and Electric
Company, El Paso Electric Company,
Central Power and Light Company, and
Comision Federal de Electricidad, the
national electric utility of Mexico. That
two-year authorization was renewed on
August 11, 1999, in Docket EA-147-A
and will expire on August 11, 2001.

On August 13, 1997, in Docket EA—
148, FE authorized AEM to transmit
electric energy from the United States to
Canada using the international electric

transmission facilities owned by Basin
Electric Power Cooperative, Bonneville
Power Administration, Citizens
Utilities, Eastern Maine Electric
Cooperative, Detroit Edison, Joint
Owners of the Highgate Project, Long
Sault, Inc., Maine Electric Power
Company, Maine Public Service
Company, Minnesota Power, Inc.,
Minnkota Power Cooperative, New York
Power Authority, Niagara Mohawk
Power Corporation, Northern States
Power, and Vermont Electric
Transmission Company. That two-year
authorization was renewed on August
11, 1999, in Docket EA—148—A and will
expire on August 11, 2001. On July 5,
2001, AEM filed applications with FE
for renewal of both export
authorizations for a term of two years or
such other term as DOE may deem
appropriate. DOE will consider renewal
of the authorization for a period of five
years.

DOE notes that the circumstances
described in these applications are
virtually identical to those for which
export authority had previously been
granted in FE Orders EA—147 and EA-
148. Consequently, DOE believes that it
has adequately satisfied its
responsibilities under the National
Environmental Policy Act of 1969
through the documentation of a
categorical exclusion in the FE Dockets
EA—-147 and EA—148 proceedings.

In its applications, AEM requested
expedited processing of this renewal
application so that there would be no
gap in its authority to export and it may
continue exporting electric energy to
Canada and to Mexico without
interruption. Accordingly, DOE has
shortened the comment period to 15
days.

Procedural Matters: Any person
desiring to become a party to this
proceeding or to be heard by filing
comments or protests to these
applications should file a petition to
intervene, comment or protest at the
address provided above in accordance
with §§385.211 or 385.214 of the
FERC’s Rules of Practice and Procedures
(18 CFR 385.211, 385.214). Fifteen
copies of each petition and protest
should be filed with the DOE on or
before the date listed above.

Comments on the AEM application to
export electric energy to Mexico should
be clearly marked with Docket EA—-147—
B. Comments on the AEM application to
export electric energy to Canada should
be clearly marked with Docket EA—148—
B. Additional copies are to be filed
directly with David Stevenson, Aquila
Energy Marketing Corporation, 1100
Walnut Street, Suite 3300, Kansas City,
Missouri 64106 AND Kathryn A.

Flaherty, Attorney for Aquila Energy
Marketing Corporation, Blackwell
Sanders Peper Martin, 13710 FNB
Parkway, Suite 200, Omaha, Nebraska
68154.

Copies of these applications will be
made available, upon request, for public
inspection and copying at the address
provided above or by accessing the
Fossil Energy Home Page at http://
www.fe.doe.gov. Upon reaching the
Fossil Energy Home page, select
“Electricity Regulation,” then “Pending
Procedures” from the options menus.

Issued in Washington, DC, on July 16,
2001.

Anthony J. Como,

Deputy Director, Electric Power Regulation,
Office of Coal & Power Imports/Exports,
Office of Coal & Power Systems, Office of
Fossil Energy.

[FR Doc. 01-18165 Filed 7-19-01; 8:45 am)]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP01-484-000]

Aera Energy LLC, Amoco Production
et al.; Complainants v. El Paso Natural
Gas Company; Respondent; Notice of
Complaint

July 16, 2001.

Take notice that on July 13, 2001,
pursuant to Rule 206 of the Rules of
Practice and Procedure of the Federal
Energy Regulatory Commission
(Commission) 18 CFR 385.206, Aera
Energy LLC, Amoco Production
Company, BP Energy Company,
Burlington Resources Oil & Gas
Company LP, Conoco Inc., Coral Energy
Resources LP, ONEOK Energy
Marketing & Trading Company, L.P.,
Pacific Gas and Electric Company,
Panda Gila River L.P., Public Utilities
Commission of the State of California,
Southern California Edison Company,
Southern California Gas Company and
Texaco Natural Gas Inc. (Joint
Complainants) filed a complaint under
Section 5 of the Natural Gas Act, against
El Paso Natural Gas Company (El Paso).

Complainants allege that El Paso’s
over-selling of firm capacity in
conjunction with unlimited growth of
demands by its “full requirements”
customers, results in unjust,
unreasonable and unduly
discriminatory services on the El Paso
system, in violation of Sections 5 and 7
of the Natural Gas Act, the
Commission’s regulations thereunder,
and El Paso’s obligations under the 1996
rate case settlement.
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Any person desiring to be heard or to
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). All such motions or protests
must be filed on or before August 2,
2001. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Answers to the complaint
shall also be due on or before August 2,
2001. Copies of this filing are on file
with the Commission and are available
for public inspection. This filing may
also be viewed on the web at http://
www.ferc.gov using the “RIMS” link,
select “Docket#” and follow the
instructions (call 202—-208-2222 for
assistance). Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

David P. Boergers,

Secretary.

[FR Doc. 01-18146 Filed 7-19-01; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER01-1685-001, et al.]

Portland General Electric Company, et
al.; Electric Rate and Corporate
Regulation Filings

July 16, 2001.

Take notice that the following filings
have been made with the Commission:

1. Portland General Electric Company
[Docket No. ER01-1685-001]

Take notice that on July 11, 2001,
Portland General Electric Company
(PGE) filed substitute tariff sheets in its
Open Access Transmission Tariff in
compliance with the Commission’s June
1, 2001 order in the above-referenced
docket. Portland General Electric Co., 95
FERC 61,341 (2001). PGE requests that
the Commission make the revised tariff
sheets effective as of April 2, 2001.

Comment date: August 1, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

2. Public Service Company of
Oklahoma

[Docket No. ER01-1790-001]

Take notice that on July 11, 2001,
Public Service Company of Oklahoma
(PSO) tendered for filing in compliance
with the Commission’s letter order of
June 12, 2001, a Supplement to the
Interconnection Agreement with
Calpine Oneta Power, L.P. AEP requests
an effective date of June 12, 2001.
Copies of PSO’s filing has been served
upon the Calpine and the Oklahoma
Corporation Commission.

Comment date: August 1, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

3. Gray County Wind Energy, LLC

[Docket No. ER01-1972—-001]

Take notice that on July 11, 2001,
Gray County Wind Energy, LLC (Gray
County) tendered for filing designations
for two long term power purchase
agreements and revised tariff sheets to
Gray County’s FERC Electric Tariff,
Original Volume No.1 in compliance
with the Letter Order issued on July 3,
2001 in this Docket No. ER01-1972—
000. The tariff revision incorporates a
prohibition on power purchases from
any affiliated public utility with a
franchised service territory absent a rate
filing under Section 205 of the Federal
Power Act.

Comment date: August 1, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

4. Allegheny Energy Service
Corporation, on behalf of Allegheny
Energy Supply Company, LLC,
Monongahela Power Company, The
Potomac Edison Company and West
Penn Power Company, (Allegheny
Power)

[Docket No. ER00-2309-002]

Take notice that on July 10, 2001,
Allegheny Energy Service Corporation
on behalf of Allegheny Energy Supply
Company, LLC (AE Supply), The
Potomac Edison Company and West
Penn Power Company (Allegheny
Power) filed First Revised Sheet No. 7
to AE Supply’s First Revised Rate
Schedule FERC No. 3 in accordance
with the Commission’s Order of July 2,
2001 at Docket No. ER00-2309-001, 96
FERC 61,002 (2001).

Copies of the filing have been
provided to the customer, the Public
Utilities Commission of Ohio, the
Pennsylvania Public Utility
Commission, the Maryland Public
Service Commission, the Virginia State
Corporation Commission and the West
Virginia Public Service Commission.

Comment date: July 31, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

5. Pro-Energy Development LLC

[Docket No. ER01-2463-000]

Take notice that on June 29, 2001, Pro
Energy Development LLC petitioned the
Commission for acceptance of Pro
Energy Development LLC Rate Schedule
FERC No. 1; the granting of certain
blanket approvals; including the
authority to sell electricity at market
based rates and the waiver of certain
Commission regulations.

Pro Energy Development LLC intends
to engage in wholesale electric power
and energy purchases and sales as a
marketer. Pro Energy Development LLC
is not in the business of generating or
transmitting electric power.

Comment date: July 30, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

6. American Transmission Company
LLC

[Docket No. ER01-2560-000]

Take notice that on July 11, 2001,
American Transmission Company LLC
(ATCLLC) tendered for filing a Firm and
Non-Firm Point-to-Point Service
Agreement between ATCLLC and
Calpine Energy Services, L.P. ATCLLC
requests an effective date of June 29,
2001.

Comment date: August 1, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

7. Northeast Empire Limited
Partnership #2

[Docket No. ER01-2561—-000]

Take notice that Northeast Empire
Limited Partnership #2 (NELP#2), on
July 11, 2001, tendered for filing an
application for approval of market-based
rate schedules to sell capacity, energy
and ancillary services to WPS Energy
Services, Inc. pursuant to Section 205 of
the Federal Power Act.

NELP#2 requests that the Commission
accept these Rate Schedules for filing by
August 10, 2001.

Comment date: August 1, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

8. Competitive Energy Services, LLC

[Docket No. ER01-2562-000]

Take notice that on July 11, 2001,
Competitive Energy Services, LLC (CES)
petitioned the Commission for
acceptance of CES Rate Schedule FERC
No. 1; the granting of certain blanket
approvals, including the authority to
sell electricity at market-based rates;
and the waiver of certain Commission
regulations.
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CES intends to engage in wholesale
electric power and energy purchases
and sales as a marketer. CES is not in
the business of generating or
transmitting electric power.

Comment date: August 1, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

9. Jackson County Power, LLC

[Docket No. ER01-2563—-000]

Take notice that on July 11, 2001,
Jackson County Power, LLC (Jackson
County), an electric power developer
organized under the laws of Delaware,
petitioned the Commission for
acceptance of its market-based rate
tariff, waiver of certain requirements
under Subparts B and C of Part 35 of the
Commission’s regulations, and
preapproval of transactions under Part
34 of the regulations. Jackson County is
developing an 1,072 MW (summer
rated) gas fired generating facility in
Jackson County, Ohio, six miles south of

Jackson, Ohio.
Comment date: August 1, 2001, in

accordance with Standard Paragraph E
at the end of this notice.

10. Arizona Public Service Company

[Docket No. ER01-2564—000]

Take notice that on July 11, 2001, the
Arizona Public Service Company
tendered for filing proposed revisions to
Arizona Public Service Company’s fuel
adjustment clause contained in certain
wholesale power agreements on file
with the Commission.

A copy of this filing has been served

on all parties on the service list.
Comment date: August 1, 2001, in

accordance with Standard Paragraph E
at the end of this notice.

11. American Electric Power Service
Corporation

[Docket No. ER01-2565—-000]

Take notice that on July 11, 2001,
Kentucky Power Company tendered for
filing a letter agreement with Foothills
Generating, L.L.C. AEP requests an
effective date of June 20, 2001. Copies
of Kentucky Power Company’s filing has
been served upon the Kentucky Public

Service Commission.
Comment date: August 1, 2001, in

accordance with Standard Paragraph E
at the end of this notice.

12. Public Service Company of New
Mexico

[Docket No. ER01-2566—000]

Take notice that on July 11, 2001,
Public Service Company of New Mexico
(PNM) submitted for filing an executed
copy of a Wholesale Requirements
Power Sale and Services Agreement
(Agreement) dated June 29, 2001 (the

requested effective date for the
Agreement), between PNM and Texas-
New Mexico Power Company (TNMP).
The Agreement, which runs from July 1,
2001 through December 31, 2006, and
which is being filed as a Service
Agreement under PNM’s FERC Electric
Tariff, First Revised Volume No. 3.
Beginning January 1, 2003, and through
the remainder of the Agreement, PNM
will be TNMP’s sole provider of
resources to serve its New Mexico retail
load requirements. PNM’s filing is
available for public inspection at its

offices in Albuquerque, New Mexico.
Copies of this filing have been served

upon TNMP and the New Mexico Public

Regulation Commission.
omment date: August 1, 2001, in

accordance with Standard Paragraph E
at the end of this notice.

13. PPL Large Scale Distributed
Generation II, LLC.

[Docket No. EL01-102—000]

Take notice that on July 12, 2001, PPL
Large Scale Distributed Generation II,
LLC (Applicant) tendered for filing with
the Federal Energy Regulatory
Commission (Commission) a petition for
declaratory order disclaiming
jurisdiction.

The Applicant intends to develop
certain electric generating facilities to be
located in Illinois, Arizona and
Pennsylvania. Applicant is seeking a
disclaimer of jurisdiction in connection
with a lease financing involving those
facilities.

Comment date: August 13, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

14. Midwest Energy, Inc.

[Docket No. ER01-2461-000]

Take notice that on June 28, 2001,
Midwest Energy, Inc. (Midwest)
tendered for filing with the Federal
Energy Regulatory Commission
(Commission) an executed Transaction
Service Agreement between Midwest

and City of Colby, Kansas.
Midwest states that the agreement was

served on the Kansas Corporation
Commission.

Comment date: July 26, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

15. San Diego Gas & Electric Company,
Complainant, v. Sellers of Energy and
Ancillary Services Into Markets
Operated By the California
Independent System Operator
Corporation and the California Power
Exchange, Respondents

[Docket No. EL00-95-040]
Investigation of Practices of the
California Independent System

Operator and the California Power
Exchange

[Docket No. EL00-98-038]

Investigation of Wholesale Rates of
Public Utility Sellers of Energy and
Ancillary Services In the Western
Systems Coordinating Council

[Docket No. EL01-68-003]

Take notice that on July 10, 2001, the
California Independent System Operator
Corporation (ISO) tendered for filing
changes to the ISO Tariff to comply with
the Commission’s June 19, 2001, order
in the above-captioned proceeding, San
Diego Gas & Electric Co. v. Sellers of
Energy and Ancillary Services Into
Markets Operated by the California
Independent System Operator and the
California Power Exchange, et al., 95
FERC 61,418 (2001). The ISO also
tendered for filing changes to the ISO
Tariff to comply with the Commission’s
May 25, 2001, order in the above-
captioned proceeding, San Diego Gas &
Electric Co. v. Sellers of Energy and
Ancillary Services Into Markets
Operated by the California Independent
System Operator and the California
Power Exchange, et al., 95 FERC
61,275 (2001) and to reflect the
rejection of Amendment No. 31 to the
ISO Tariff in the Commission’s
November 1, 2000, order in the above-
captioned proceeding, San Diego Gas &
Electric Co. v. Sellers of Energy and
Ancillary Services Into Markets
Operated by the California Independent
System Operator and the California
Power Exchange, et al., 93 FERC
161,121 (2000). The ISO states that this
filing has been served upon all parties
in this proceeding.

Comment date: August 9, 2001, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest such filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
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taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection. This filing may also be
viewed on the web at http://
www.ferc.gov using the “RIMS” link,
select “Dockett” and follow the
instructions (call 202—-208-2222 for
assistance). Comments, protests and
interventions may be filed electronically
via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s web
site under the “e-Filing” link.

David P. Boergers,
Secretary.

[FR Doc. 01-18145 Filed 7-19-01; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7013-1]

Proposed Consent Decree, Clean Air
Act Citizen Suit

AGENCY: Environmental Protection
Agency.

ACTION: Notice of proposed consent
decree; request for public comment.

SUMMARY: In accordance with section
113(g) of the Clean Air Act, as amended
(“Act”), 42 U.S.C. 7413(g), notice is
hereby given of a proposed Partial
Consent Decree, which was lodged with
the United States District Court for the
District of Columbia by the United
States Environmental Protection Agency
(“EPA”) on June 29, 2001, to address a
lawsuit filed by the Natural Resources
Defense Council, Environmental
Defense Fund, Conservation Law
Foundation, Clean Air Council, Natural
Resources Council of Maine, and Sierra
Club (collectively referred to as
“NRDC”). This lawsuit, which was filed
pursuant to section 304(a) of the Act, 42
U.S.C. 7604(a), claims EPA failed to
meet a mandatory deadline under
section 110(c) of the Act, 42 U.S.C.
7410(c), to promulgate federal
implementation plans (“FIPs”)
establishing attainment demonstrations
for certain ozone nonattainment areas
classified as serious or severe and
located in the eastern part of the United
States and to impose sanctions in those
areas. NRDC v. EPA, No. 1:99CV02976
(D.D.C.).

DATES: Written comments on the
proposed consent decree must be
received by August 20, 2001.

ADDRESSES: Written comments should
be sent to Jan M. Tierney, Air and
Radiation Law Office (2344 A), Office of
General Counsel, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.
Copies of the proposed Partial Consent
Decree are available from Phyllis J.
Cochran, (202) 564-5566. A copy of the
proposed Partial Consent Decree was
lodged with the Clerk of the United
States District Court for the District of
Columbia on June 29, 2001.

SUPPLEMENTARY INFORMATION: In its
complaint, NRDC alleges that EPA has
a mandatory duty to promulgate FIPs
and impose sanctions on 13
nonattainment areas located in 14 States
and the District of Columbia. On June
12, 2000, EPA and NRDC filed with the
court a Partial Consent Decree that
addressed 9 of the 13 areas (“June 2000
Decree”’). See also 64 FR 71453 (Dec. 21,
1999) (notice under 113(g) of Partial
Consent Decree). At that time, three of
the areas that were the subject of
NRDC’s complaint were not subject to
the 1-hour ozone standard pursuant to
a determination by EPA under 40 CFR
50.9(b) that the areas had attained the 1-
hour standard and that the 1-hour
standard no longer applied. See 64 FR
30911 (June 9, 1999). These three areas
are the Boston-Lawrence-Worcester
nonattainment area, located in
Massachusetts and New Hampshire; the
Portsmouth-Dover-Rochester
nonattainment area, located in New
Hampshire; and the Providence
nonattainment area, Rhode Island.
However, at the time the June 2000
Decree was entered by the court, EPA
had proposed to reinstate the
applicability of the 1-hour standard,
including designations, in those areas.
64 FR 57424 (Oct. 25, 1999) (preamble
language) and 64 FR 60477 (Nov. 5,
1999) (regulatory text). Paragraph 5a of
the June 2000 Decree provided that the
parties agreed to stay the case with
respect to those three areas and
provided that the stay would expire if
any of certain events occurred,
including a final action by EPA
reinstating the 1-hour standard and the
associated 1-hour designations in those
areas. On July 20, 2000, EPA took final
action reinstating the 1-hour standard
and the associated designations in all
areas for which EPA had previously
determined that standard did not apply.
Subsequently, the parties negotiated the
proposed Partial Consent Decree to
address NRDC'’s claims for these three
areas.

The three areas addressed in the
proposed Partial Consent Decree are all
currently designated nonattainment but,

based on monitoring data from 1998—
2000, have air quality meeting the 1-
hour standard. The proposed Partial
Consent Decree provides that EPA will
promulgate a full attainment
demonstration FIP for each area if a
violation of the 1-hour ozone standard
occurs in the future in that area. See
paragraphs 2 and 3. For the Boston and
Portsmouth areas, EPA’s obligation to
propose a FIP would ripen in September
of the year following the year in which
the violation occurs and EPA’s
obligation to finalize a FIP would ripen
9 months later—the following June.
Because EPA currently does not have an
attainment demonstration submission
for the Providence area, the proposed
Partial Consent Decree provides an
additional six months for EPA to
propose a FIP. Thus, EPA’s obligation to
propose a FIP for Providence would
ripen in March of the second year
following the violation and EPA’s
obligation to finalize a FIP would ripen
9 months later—in December of that
same year.

Paragraph 4 of the proposed Partial
Consent Decree sets forth the three
circumstances under which EPA’s
obligation to propose or promulgate a
FIP will be extinguished: (1) The date
that EPA fully approves an attainment
demonstration SIP for an area; (2) the
date EPA redesignates an area from
nonattainment to attainment; or (3) once
EPA has approved a SIP or promulgated
a FIP under the NOx SIP Call for each
upwind state for an area, the latest
source compliance date in an approved
SIP or promulgated FIP.

For a period of thirty (30) days
following the date of publication of this
notice, the Agency will receive written
comments relating to the proposed
Partial Consent Decree from persons
who were not named as parties or
interveners to the litigation in question.
EPA or the Department of Justice may
withdraw or withhold consent to the
proposed Partial Consent Decree if the
comments disclose facts or
considerations that indicate that such
consent is inappropriate, improper,
inadequate, or inconsistent with the
requirements of the Act. Unless EPA or
the Department of Justice determine,
following the comment period, that
consent is inappropriate, the final
Partial Consent Decree will be entered
with the court and will establish
deadlines for promulgation of FIPs
consistent with the conditions of the
Partial Consent Decree.
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Dated: July 9, 2001.
John T. Hannon,
Acting Associate General Counsel.
[FR Doc. 01-18196 Filed 7-19-01; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-6620-2]

Environmental Impact Statements and
Regulations: Availability of EPA
Comments

Availability of EPA comments
prepared pursuant to the Environmental
Review Process (ERP), under Section
309 of the Clean Air Act and Section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities AT
(202) 564-7167.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 14, 2000 (65 FR 20157).

Draft EISs

ERP No. D-AFS-E65056—-FL Rating
LO, Ocklawaha River Restoration
Project, Continued Occupation of
Florida National Forest Lands, Portions
of Kirkpatrick Dam, Rodman Reservoir
and Eureka Lock and Dam in
Conjunction with Partial Restoration of
the Ocklawaha River, Operation and
Maintenance, Permit Issuance and
Implementation, Marion and Putnam
Counties, FL.

Summary: EPA has not identified any
potential environmental impacts
requiring substantive changes to the
proposal. The temporary impacts caused
by the release of nutrients should not be
a factor in delaying project
implementation.

ERP No. D-AFS-J65343-MT Rating
EC2, North Elkhorns Vegetation Project,
Elkhorn Wildlife Management Unit,
Implementation, Strawberry Butte Area,
Helena National Forest, Jefferson
County MT.

Summary: EPA expressed
environmental concerns with the
limited range of alternatives evaluated
and asked for additional explanation
and additional alternatives analysis. Of
the two action alternatives presented
EPA favored logging during winter on
snow to reduce erosion and sediment
transport. EPA requests that the final
EIS provide information regarding
impacts to wetlands and air quality
impacts to fully assess and mitigate all
potential impacts.

ERP No. D-AFS-L65382-ID Rating
NS, Meadow Face Stewardship Pilot

Project, Implementation, Nez Perce
National Forest, Clearwater Ranger
District, Idaho County, ID.

Summary: EPA Region 10 used a
screening tool to conduct a limited
review of this action. Based upon this
screen, EPA does not foresee having any
environmental objections to the
proposed project. Therefore, EPA will
not be conducting a detailed review.

ERP No. D-BLM-K65340-NV Rating
EC2, Reno Clay Plant Project, Construct
and Operate an Open-Pit Clay Mine and
Ore Processing Facility, Plan-of-
Operations, Oil-Dri Corporation of
Nevada, Hungry Valley, Washoe
County, NV.

Summary: EPA expressed concerns
regarding potential impacts to air and
water quality, soils, vegetation, wildlife,
and cultural resources; and
recommended that the FEIS include
additional information regarding these
impacts, mitigation measures to reduce
or offset impacts, and bonding.

ERP No. D-FRC-C05147-NY Rating
EC2, Upper Hudson River Hydroelectric
Project, Relicensing the E.J. West Project
(FERC—-No. 2318-002), Stewart Bridge
Project (FERC-No. 2047—004), Hudson
River Project (FERC-No. 2482-014) and
Feeder Dam Hydroelectric Project
(FERC-No. 2554—003), Saratoga, Fulton
and Hamilton Counties, NY.

Summary: EPA expressed concerns
regarding potential impacts to aquatic
resources and wetlands. EPA also
requested additional information on
alternatives and the consultation
process with tribal nations.

ERP No. D-HUD-K81026-CA Rating
EC2, West Hollywood Gateway Project,
Constructing from Santa Monica
Boulevard, Romaine Street LaBrea
Avenue and Formosa Avenue, Public/
Private Partnership, City of West
Hollywood, Los Angeles County, CA.

Summary: EPA expressed concerns,
and requested additional information
regarding: impacts to traffic and air
quality in the region, proposed traffic
mitigation measures and environmental
justice impacts.

ERP No. D-USA-E11049-KY Rating
EC1, U.S. Army Armor Center and Fort
Knox Northern Training Complex,
Construction and Operation of a Multi-
Purpose Digital Training Ranger and a
Series of Maneuver Areas, Drop and
Landing Zones, Fort Knox, KY.

Summary: Environmental concerns
result from off- and on-post impacts
attendant to the increased intensity/
duration of proposed training upgrades.
Army will have to work with local
entities to mitigate adverse effects on
encroaching residential/commercial
development.

ERP No. D2-AFS-J65143—-00 Rating
E02, Flat Canyon Federal Coal Lease
Tract (UTU-77114), Application for
Leasing, Manit-La Sal National Forest,
Ferron-Price Ranger District, Sanpete
and Emery Counties, UT.

Summary: EPA expressed
environmental objections with the
proposed coal mine expansion which is
expected to adversely impact current
water quality problems of high salinity,
phosphorus and effluent toxicity.
Depending on the selected discharge
location, the expansion may expand the
area of water quality problems into a
relatively pristine watershed.
Subsidence from the underground mine
may also adversely affect fen wetlands
and riparian habitat.

Final EISs

ERP No. F-AFS-F61020-MN
Boundary Waters Canoe Area
Wilderness Fuel Treatment,
Implementation, Superior National
Forest, Cook, Lake and St. Louis, MN.

Summary: The USFS addressed EPA’s
concerns in a clearly written FEIS. EPA
concurs with the USFS selection of
Modified Alternative B in implementing
controlled burns in the blowdown area
to reduce the risk of wildfires and
protect public safety.

ERP No. F-AFS-J65324—WY State of
Wyoming School Section 16 T.12N.,
R.83W., 6th P.M., Issuing a Forest Road
Special-Use-Permit for Access,
Medicine Bow-Routt National Forests,
Brush Creek/Hayden Ranger District,
Carbon County, WY.

Summary: No formal comment letter
was sent to the preparing agency.

ERP No. F-AFS-K65230-CA Fuels
Reduction for Community Protection
Phase 1 Project on the Six Rivers
National Forest, Proposes to Reduce
Fuels High Severity Burned Stands,
Lower Trinity Ranger District,
Humboldt and Trinity Counties, CA.

Summary: No formal comment letter
was sent to the preparing agency.

ERP No. F-AFS-K65359—-00 Northern
Sierra Amendment to the Toiyabe Land
and Resource Management, To Unify
and Revise Management Direction,
Humboldt-Toiyabe National Forest,
Carson Ranger District, Stanislaus
National Forest, Lake Tahoe Basin
Management Unit, Douglas and Washoe
Counties, NV and Alpine and Toulomne
Counties, CA.

Summary: No formal comment letter
was sent to the preparing agency.

ERP No. F-AFS-L65370-OR South
Bend Weigh and Safety Station
Establishment, Special Use Permit for
Construction, Maintenance and
Operation, Deschute National Forest
Lands along US 97 near the Newberry
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National Volcanic Monument,
Deschutes County, OR.

Summary: No formal comment letter
was sent to the preparing agency.

ERP No. F-NPS-K65209-00 Death
Valley National Park General
Management Plan, Implementation,
Mojave Desert, Inyo and San Bernardino
Counties, CA and Nye and Esmeralda
Counties, NV.

Summary: No formal comment letter
was sent to the preparing agency.

ERP No. F-NPS-K65212—-CA Mojave
National Preserve General Management
Plan, Implementation, San Bernardino
County, CA.

Summary: No formal comment letter
was sent to the preparing agency.

Dated: July 17, 2001.
Joseph C. Montgomery,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. 01-18201 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-6620-1]

Environmental Impact Statements;
Notice of Availability

Responsible Agency

Office of Federal Activities, General
Information (202)564-7167 OR
www.epa.gov/oeca/ofa.

Weekly receipt of Environmental Impact
Statements filed July 9, 2001 Through
July 13, 2001 pursuant to 40 CFR
1506.9.

EIS No. 010252, Final EIS, USA, AZ,
Yuma Proving Ground Multipurpose
Installation, Diversification of Mission
and Changes to Land Use, NPDES
General Permit and COE Section 404
Permit, Yuma and La Pas Counties,
AZ, Wait Period Ends: August 20,
2001, Contact: Junior D. Kerns (520)
328-2148.

EIS No. 010254, Draft EIS, AFS, MT,
Gold/Boulder/Sullivan (GBS),
Implementation of Timber Harvest
and Associated Activities Prescribed
Burning, Kootenai National Forest,
Rexford Ranger District, Lincoln
County, MT, Comment Period Ends:
September 4, 2001, Contact: Ron
Komac (406) 296—-2536.

EIS No. 010255, Final EIS, FRC, FL, MS,
AL, Florida Gas Transmission (FGT)
Phase V Expansion Project, FGT
Natural Gas Pipeline and Associated
Above Ground Facilities,
Construction and Operation,
Approvals and Permit Issuance,
Several Counties of FL,, AL and MS ,
Wait Period Ends: August 20, 2001,

Contact: David Boergers (202) 208—
2088.

EIS No. 010256, Draft EIS, COE, NJ, New

Jersey Shore Protection Study, To
Determine a Feasible Hurricane and
Storm Damage Reduction Plan,
between Manasquan Inlet to Barnegat
Inlet, Boroughs of Point Pleasant
Beach, Bay Head, Mantoloking
Lavallette, Seaside Heights and
Seaside Park, and Townships of Buck,
Dover and Berkeley, NJ, Comment
Period Ends: September 4, 2001,
Contact: Beth Brandreth (215) 656—
6558.

EIS No. 010258, Final EIS, GSA, DC,

Bureau of Alcohol, Tobacco and
Firearms National Headquarters
Building, Site Acquisition, Design and
Construction, Washington, D.C., Wait
Period Ends: August 27, 2001,
Contact: Dawud Abdur-Rahman (202)
260-3368.

EIS No. 010259, Draft EIS, GSA, MD,

Suitland Federal Center, Construction
and Operation of a 226-acre Federal
Employment Center, Programmatic
Development Plan and Phase I
Implementation, Prince George’s
County, MD, Comment Period Ends:
September 4, 2001, Contact: Jag
Bhargava (202) 708-6944.

EIS No. 010260, SECOND FINAL

SUPPLE, DOE, SC, Savannah River
Site Salt Processing Alternatives,
Evaluation for Separating High-
Activity and Low-Activity Fractions
of Liquid High-Level Radio-active
Waste and Potential Environmental
Impacts of Alternatives to the In-
Tank-Precipitation Process (ITP),
Aiken and Barnwell Counties, SC,
Wait Period Ends: August 20, 2001,
Contact: Andrew R. Grainger (800)
881-7292. This document is available
on the Internet at tis.eh.doe.gov/nepa/
docs/docs.htm.

EIS No. 010261, FINAL EIS, IBR, CA,

Colusa Basin Drainage District,
Developing an Integrated Resource
Management Program for the Control
of Flooding, Glenn, Colusa and Yolo
Counties, CA, Wait Period Ends:
August 20, 2001, Contact: Russ Smith
(530) 275—1554.

Amended Notices
EIS No. 010153, Draft Supplement,

BLM, MT, Zortman and Landusky
Mines Reclamation Plan,
Modifications and Mine Life
Extensions, Updated Information To
Analyze Additional Reclamation
Alternatives, Approval of Mine
Operation, Mine Reclamation and
COE Section 404 Permit, Little Rocky
Mountains, Philip County, MT,
Comment Period Ends: August 9,
2001, Contact: Scott Haight (406) 538—

1930. Revision of FR Notice Published
on 5/11/2001: CEQ Review Period
Ending on 7/9/2001 has been
Extended to 8/9/2001.

EIS No. 010188, DRAFT EIS, AFS, MT,
Burned Area Recovery, Proposal to
Reduce Fuels, Improve Watershed
Conditions and Reforest Burned
Lands, Sula, Darby, West Fork and
Stevensville Ranger Districts,
Bitterroot National Forest, Ravalli
County, MT , Comment Period Ends:
July 31, 2001, Contact: Craig Bobzien
(406) 363—7100. Revision of FR Notice
Published on 6/1/2001: CEQ Review
Period Ending 7/16/2001 has been
Extended to 7/31/2001.

Dated: July 17, 2001.

Joseph C. Montgomery,

Director, NEPA Compliance Division, Office
of Federal Activities.

[FR Doc. 01-18202 Filed 7-19-01; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7015-5]

Integrated Risk Information System
(IRIS); Notice; Request for Information

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; administrative changes
in the Integrated Risk Information
System.

SUMMARY: IRIS is an EPA data base that
contains EPA scientific consensus
positions on human health effects that
may result from chronic exposure to
chemical substances in the
environment. In this action, EPA is
announcing an upcoming change to the
location and phone number of EPA’s
contractor-operated IRIS hotline and
publically-accessible records center, and
a redesign of the IRIS web site, available
for public view and comment.

DATES: Comments should be submitted
by September 18, 2001.

ADDRESSES: Comments on the
redesigned web site should be made to
the IRIS webmaster via the
questionnaire on line at www.epa.gov/
iris/whatsnew.htm. Comments on the
web site may also be mailed to the IRIS
Submission Desk, c/o Courtney R.
Johnson, U.S. Environmental Protection
Agency, (8601D), 1200 Pennsylvania
Avenue, N.W., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: For
general information on the IRIS
program, contact Amy Mills (Mail Code
8601D), U.S. Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460, or call
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(202) 564—3204, or send electronic mail
inquiries to mills.amy@epa.gov.

SUPPLEMENTARY INFORMATION:
Background

IRIS is an EPA data base containing
Agency consensus scientific positions
on potential adverse human health
effects that may result from chronic (or
lifetime) exposure to chemical
substances found in the environment.
IRIS currently provides health effects
information on over 500 specific
chemical substances. A companion
Federal Register notice today provides
additional background on the IRIS
program and data base, and requests
public comment on which substances to
add or update.

EPA has provided outreach to
facilitate the use and understanding of
the data base. These efforts include a
telephone hotline (513-569-7254)
which provides answers to public
inquiries about access to IRIS, the
content of specific IRIS health
assessments, and risk assessment
methodologies. EPA also operates a
reading room (located in EPA’s Andrew
W. Breidenbach Environmental
Research Center, 26 West Martin Luther
King Dr., Cincinnati, OH) where the
public may, by appointment, view
background files supporting IRIS
assessments. Further, EPA provides IRIS
on the Internet for public access at
Www.epa.gov/iris.

Today’s Actions

(1) EPA is moving the hotline
function and reading room to the
Washington, DC area. The hotline will
be accessed via a new phone number,
fax number, and email address. This
information will be shown on the IRIS
web site (www.epa.gov/iris) no later
than September 30, 2001. The address of
the new reading room will be provided
concurrently on the IRIS web site.

(2) In response to user requests, EPA
has undertaken a redesign of the IRIS
web site. This change does not involve
a change to the scientific content of
IRIS; rather, it presents the data base in
a more easily navigable and searchable
format. The new redesign will be
available by August 1, 2001, for public
view and comment for 60 days. It will
be accessible from the IRIS web site at
www.epa.gov/iris. EPA invites IRIS
users to visit the new site and provide
feedback to several questions posted.
After the test period ends and all
comments are considered, EPA plans to
replace the current web site with the
redesigned site.

Dated: July 10, 2001.
George W. Alapas,

Acting Director, National Center for
Environmental Assessment.

[FR Doc. 01-18197 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL—7015-6]

Integrated Risk Information System
(IRIS); Notice; Request for Information

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; request for information
on needs for health assessments on
EPA’s Integrated Risk Information
System.

SUMMARY: IRIS is an EPA data base that
contains EPA scientific consensus
positions on human health effects that
may result from chronic exposure to
chemical substances in the
environment. On February 22, 2001,
EPA announced the 2001 IRIS agenda
and solicited scientific information from
the public for consideration in assessing
health effects from specific chemical
substances. Today, EPA is requesting
information from the public to define
needs for new and revised health
assessments on IRIS in 2002-2005.
DATES: Information should be submitted
by September 18, 2001.

ADDRESSES: Please send information in
response to this notice to the IRIS
Submission Desk, ¢/o Courtney R.
Johnson, National Center for
Environmental Assessment (8601D),
U.S. Environmental Protection Agency,
Washington, DC 20460. Alternatively,
you may submit your response
electronically to IRIS.desk@epa.gov.
Electronic information must be
submitted in WordPerfect or as an ASCII
file. Information will also be accepted
on 3.5” floppy disks. All information in
electronic form must be identified as an
IRIS Submission.

FOR FURTHER INFORMATION CONTACT: For
general information on the IRIS
program, contact Amy Mills, National
Center for Environmental Assessment
(Mail Code 8601D), U.S. Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
or call (202) 564—3204, or send
electronic mail inquiries to
mills.amy@epa.gov.

SUPPLEMENTARY INFORMATION:
Background

IRIS is an EPA data base containing
Agency consensus scientific positions

on potential adverse human health
effects that may result from chronic (or
lifetime) exposure to chemical
substances found in the environment.
IRIS currently provides health effects
information on over 500 specific
chemical substances.

IRIS contains substance-specific
summaries of qualitative and
quantitative health information in
support of the first two steps of the risk
assessment process, i.e., hazard
identification and dose-response
evaluation. Combined with specific
situational exposure assessment
information, the summary health hazard
information in IRIS may be used as a
source in evaluating potential public
health risks from environmental
contaminants.

History of the IRIS Program

EPA began the IRIS program in 1985
to build consensus opinions across the
Agency on the potential health effects of
chemical substances of concern to
Program Offices and Regional Offices.
The IRIS program has continually
provided toxicity values and
carcinogenicity assessments for the
hazard and dose-response components
of risk assessment. IRIS information has
been used by Agency regulatory offices
and in site-specific risk assessments.
States and other organizations have also
chosen to adopt IRIS information in
their risk-based decision-making.

In response to public interest in
access to IRIS, EPA released IRIS to the
public in 1988(53 FR 20162). In 1993,
EPA requested public comment on peer
review procedures for IRIS health
assessments and on public involvement
in IRIS assessment development and
review (58 FR 11490). In 1995, EPA
initiated the IRIS Pilot, whereby various
improvements were tested including
procedures for peer review, public
involvement, and consensus review.
Many of these procedures were then
adopted for the permanent IRIS program
(61 FR 14570). In 1996, EPA provided
access to IRIS on EPA’s Internet site,
enabling easier access for the Agency
and the public. In 1997, EPA made the
Internet site the official repository for
IRIS.

Between 1998 and 2001, EPA has
implemented numerous improvements
identified in the IRIS Pilot, including
publishing an annual Federal Register
document announcing the IRIS agenda
for the year, and requesting scientific
information from the public to consider
in new assessments. During this period,
EPA also initiated evaluations or re-
evaluations of over 100 chemicals for
the IRIS program. As the use and
demand for the IRIS data base continues
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to grow, EPA plans to continue updating
older assessments and adding new ones.

Process for Building and Updating IRIS

EPA will continue building and
updating the IRIS data base in 2002. The
Agency recognizes that many of the
assessments on IRIS may need updating
to incorporate new scientific
information and methodologies.
Further, many additional substances
may be candidates for adding to IRIS.
However, due to limited resources in
the Agency to address the spectrum of
needs, EPA develops an annual list of
priority substances for assessment
development. Substances are chosen for
one or more of the following reasons: (1)
Agency statutory, regulatory, or program
implementation need; (2) new scientific
information or methodology is available
that might significantly change current
IRIS information; (3) interest to other
levels of government or the public; and
(4) most of the scientific assessment
work has been completed while meeting
other Agency requirements and only a
modest additional effort will be needed
to complete the review and
documentation for IRIS. The annual
agenda is then refined based on
available staff and other resources to
carry out the assessments.

Purpose of the Needs Assessment

EPA is responding to the U.S. Senate
request that EPA solicit public input in
defining needs for new and updated
specific chemical substances on the IRIS
data base. Senate Report 106—410
specifically states,

The committee requests that EPA conduct
needs assessments with public input to
determine the need for increasing [this]
annual rate of updates to existing IRIS files
during 2002-2005, as well as the need to add
new IRIS files for chemicals not now
included.

Information submitted in response to
this Federal Register document will be
used to help plan the IRIS agenda for
2002-2005. Specifically, the Agency is
seeking information addressing the
following questions:

1. How do you/your organization use
IRIS? What actions or decisions are
based on information in IRIS?

2. What additional chemical
substance assessments do you need on
IRIS? For each, why is this assessment
needed?

3. For existing chemical substance
assessments on IRIS, which do you
think are in greatest need of scientific
update? What is the basis for identifying
these assessments for update (e.g.,
newer study available, newer
methodology to apply)?

4. What additional types of substance-
specific Agency consensus information
would you like to have on IRIS? For
example, EPA is considering adding
consensus health assessments for
exposures of less than chronic duration,
such as acute and possibly other
subchronic exposures. Would these new
types of information be of value to you?
If so, how important would this
information be to you in comparison to
having updated information on chronic
health effects?

5. EPA is currently testing
collaborative efforts with external
parties on the development of
assessments for IRIS (66 FR 11165). The
purpose is to involve the scientific
knowledge and capability of
organizations outside of EPA to improve
the quality of IRIS supporting
documents. External parties may
include other government agencies,
industries, universities, professional
organizations, and other non-
governmental organizations. EPA will
evaluate the efficiency of the process
and quality of documents produced to
determine if the collaborative program
should be expanded. Do you favor
EPA’s collaboration with external
parties as a means of developing
assessments for IRIS? If so, how could
this collaboration be conducted?

EPA will compile the information
received from the public in response to
this notice along with internal EPA
assessments of need, and develop a
summary document that will be
available for viewing on the IRIS web
site. EPA expects to complete the
summary document in December 2001.

Dated: July 10, 2001.
George W. Alapas,

Acting Director, National Center for
Environmental Assessment.

[FR Doc. 01-18198 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7015-4]

Beaches Environmental Assessment
and Coastal Health Act;
Announcement of Public Forums for
Draft National Beach Guidance and
Grant Performance Criteria for
Recreation Waters

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency (EPA) is announcing five public
forums to assist the public in their

review of the draft National Beach
Guidance and Grant Performance
Criteria for Recreation Waters and in
preparing comments. EPA has
developed and is requesting public
comments on the draft Guidance, and
the document describes specific
performance criteria for grant applicants
to meet to be awarded grants.

Beaches Environmental Assessment
and Coastal Health Act (BEACH Act)
signed into law on October 10, 2000,
amends the Clean Water Act (CWA), to
reduce the risk of disease to users of the
Nation’s recreational waters. The
BEACH Act authorizes the EPA to
publish performance criteria for
monitoring and assessment of coastal
recreation waters and the prompt
notification of exceeding applicable
water quality standards. The BEACH
Act also requires EPA to develop the
criteria in cooperation with appropriate
Federal, State, tribal, and local officials
and provide public notice and an
opportunity for comment.

EPA is now encouraging all Federal,
State, and local environmental and
health officials, environmental
organizations, and the public to attend
the public forums and submit comments
on the Guidance.

DATES: See SUPPLEMENTARY INFORMATION
for dates of public forums.

ADDRESSES: A copy of the document can
also be obtained by downloading the file
located at www.epa.gov/waterscience/
beaches/grants on the Internet. See
SUPPLEMENTAL INFORMATION for locations
of public forums.

FOR FURTHER INFORMATION CONTACT:
Mimi Dannel, 202-260-1897.
SUPPLEMENTARY INFORMATION:

1. Guidance Document

What Is the Statutory Authority for the
Guidance Document?

The statutory authority for BEACH
Guidance Document is section 406(b) of
the Clean Water Act as amended by the
BEACH Act, Pub. L. No. 106-284, 114
Stat. 970 (2000). It provides in part:
“The Administrator must publish
performance criteria for monitoring and
assessment of coastal recreation waters
and the prompt notification of
exceeding applicable water quality
standards.”

What Are the Major Components of the
Guidance Document?

The document contains five chapters
and accompanying appendices which
provide both guidance and grant
performance criteria. Chapter 1 explains
the legislation and human health
concerns with microbial contamination
of recreation waters. Chapter 2 describes
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the nine grant performance criteria.
Chapter 3 introduces the risk-based
beach evaluation and classification
process to prioritize waters. Chapter 4
describes beach monitoring and beach
assessment for sampling and detecting
bacteria, and Chapter 5 explains the
public notification and risk
communication to inform the public
about risks when swimming in
bacterially polluted water.

How Can I Obtain a Copy of the
Document?

A copy of the document can also be
obtained by downloading the file
located at www.epa.gov/waterscience/
beaches/grants on the Internet.

II. Public Forums

What Is the Purpose of the Public
Forums?

The public forums will assist the
stakeholders and the public in their
review of the draft Guidance and in
preparing comments to submit to EPA.

Will Formal Comments on the Guidance
Be Taken at the Public Forums?

No. The public forums are not
intended to be a mechanism to submit
formal comments, but rather an
information session instructing how to
submit comments. EPA will later
announce in the Federal Register the
availability of the document, and will at
that time announce a formal comment
period.

Who Should Attend?

All levels of beach water quality
managers and public health officials, as

well as the general public should attend.

How Do I Register for the Public
Forums?

The public forums are free, but
registration is requested/appreciated
due to seating. To register for the public
forums, visit www.epa.gov/
waterscience/beaches/meeting.html on
the Internet.

When and Where Will the Public
Forums Be Held?

The dates and cities of the public
forums are:

1. July 31, 2001, 8:30 a.m. to 5:00
p-m., Wilmington, DE, Wyndham
Garden Hotel, 700 King St.,Wilmington,
DE 19801; (302) 655—-0400, 1-800—996—
3426.

2. August 3, 2001, 8:30 a.m. to 5:00
p-m., San Diego, CA, Town and Country
Resort & Convention Center, 500 Hotel
Circle N., San Diego, CA 92108; (619)
291-7131, 1-800-772—-8527.3. August
21, 2001, 8:30 a.m. to 5:00 p.m.,
Jacksonville, FL, Radisson Riverwalk

Hotel, 1515 Prudential Drive,
Jacksonville, FL. 32207; (904) 396-5100,
1-800-333-3333.

4. August 23, 2001, 8:30 a.m. to 5:00
p-m., New Orleans, LA, Le Meridien
New Orleans, 614 Canal Street, New
Orleans, LA 70130-9946; (504) 525—
6500, 1-800-543—-4300.

5. August 23, 2001, 8:30 a.m. to 5:00
p-m., Chicago, IL, The Ambassador
West, 1300 N State Pkwy, Chicago, IL
60610; (312) 787—-3700, 1-800—996—
3426.

Dated: July 13, 2001.
Louise P. Wise,

Acting Director, Office of Science and
Technology.

[FR Doc. 01-18195 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-30119; FRL—6789-7]
Triphenyltin Hydroxide (TPTH); Notice

of Final Determination for Termination
of the TPTH Special Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In a Federal Register notice
published October 20, 2000, EPA
proposed to terminate the special
review of the pesticide active ingredient
triphenyltin hydroxide (TPTH) based on
the determination that the benefits of
use outweigh the risks. The Agency
solicited public comments for a 30—-day
period. There were no comments
submitted, and the Agency believes that
the benefits of TPTH use continue to
outweigh the risks. Thus, with this
notice, EPA is announcing that it has
terminated the TPTH Special Review.
DATES: This decision is effective on
August 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Wilhelmena Livingston, Special Review
and Reregistration Division (7508C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
308-8025; fax number: (703) 308—8005;
e-mail address:
livingston.wilhelmena@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

This action is directed to the public
in general. This action may, however, be
of interest to those persons who are or
may be required to conduct testing of

chemical substances under the Federal
Food, Drug and Cosmetic Act (FFDCA)
or the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA). This
action may be of particular interest to
pesticide registrants with registered
products which contain TPTH as an
active ingredient, or to agricultural
producers or mixers, loaders, or
applicators using products containing
TPTH as an active ingredient. Since
other entities may also be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the “
Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. In addition,
related documents for TPTH may be
accessed through the Home Page for the
Office of Pesticide Programs at http://
www.epa.gov/pesticides/reregistration/
status.htm .

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-30119. The official record consists
of the documents specifically referenced
in this action, any public comments
received during an applicable comment
period,and other information related to
this action, including any information
claimed as Confidential Business
Information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
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Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305—5805.

II. Response to Comments Submitted on
EPA’s Proposed Determination to
Terminate Special Review

No comments were received during
the 30—day public comment period.

III. EPA’s Decision Regarding the
Special Review

Special Review is a decisionmaking
process designed to help EPA determine
whether the Agency should initiate
formal procedures, such as involuntary
cancellation or suspension of a pesticide
registration or the imposition of
modified terms and conditions of
registration because use of the pesticide
may cause unreasonable adverse effects
on the environment (40 CFR 154.1(a)).
This notice concludes EPA’s
administrative special review of the
risks and benefits of TPTH, which was
initiated in the Federal Register notice
of January 9, 1985 (50 FR 1107). In the
October 20, 2000 Federal Register
notice (65 FR 204) (FRL-6496-3), EPA
announced its intent to terminate the
TPTH Special Review. As stated in that
document, based on its risk and benefits
assessments, EPA has concluded that
the benefits provided from the
continued existing uses of TPTH
outweigh the risks. There were no
comments received in response to the
October 20, 2000, proposal to terminate
the TPTH Special Review. Accordingly,
for the reasons set forth in the October
20, 2000 notice, EPA is announcing that
it has terminated the TPTH Special
Review.

List of Subjects
Environmental protection, Chemicals,
Pesticides and pests.

Dated: July 11, 2001.
Stephen L. Johnson,
Assistant Administrator for Prevention,
Pesticides and Toxic Substances.
[FR Doc. 01-18200 Filed 7-19-01; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7015-1]

Methods for Assessing the Chronic
Toxicity of Marine and Estuarine
Sediment-Associated Contaminants
With the Amphipod Leptocheirus
plumulosus—First Edition

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of Availability of
Methods for Assessing the Chronic
Toxicity of Marine and Estuarine
Sediment-associated Contaminants with
the Amphipod Leptocheirus
plumulosus—First Edition.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) and the U.S.
Army Corps of Engineers (USACE) are
publishing a technical manual that
describes procedures for testing an
estuarine organism in the laboratory to
evaluate the potential toxicity of
contaminants in whole sediments. This
document supplements (but does not
replace) procedures originally published
in 1994 (EPA/600/6—-94/025), for
measuring acute sediment toxicity in
marine and estuarine sediments. This
document includes a new method for
evaluating sublethal effects of sediment-
associated contaminants utilizing long-
term sediment exposures.

Availability of Document

Copies of the complete document,
titled Methods for Assessing the
Chronic Toxicity of Marine and
Estuarine Sediment-associated
Contaminants with the Amphipod
Leptocheirus plumulosus—First Edition
(EPA/600/R-01/020) can be obtained
from the National Service Center for
Environmental Publications, P.O. Box
42419, Cincinnati, OH., 45242 by phone
at 1-800—490-9198 or on their web site
at www.epa.gov/ncepihom/
orderpub.html. A pdf version of this
document will be made available to be
viewed or downloaded from the Office
of Science and Technology’s home page
on the Internet at www.epa.gov/OST.

FOR FURTHER INFORMATION CONTACT: D.
Scott Ireland, EPA, Standards and
Health Protection Division (4305),
Office of Science and Technology, Ariel
Rios Building, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460;
or call (202) 260-6091; fax (202) 260—
9830; or e-mail ireland.scott@epa.gov.

SUPPLEMENTARY INFORMATION:

BACKGROUND INFORMATION Sediment
contamination is a widespread
environmental problem that can
potentially pose a threat to a variety of
aquatic ecosystems. Sediment functions
as a reservoir for common contaminants
such as pesticides, herbicides,
polychlorinated biphenyls (PCBs),
polycyclic aromatic hydrocarbons
(PAHSs), and metals such as lead,
mercury, and arsenic.

This technical manual describes
procedures for testing an estuarine
organism in the laboratory to evaluate
the potential toxicity of contaminants in

whole sediments. Sediments may be
collected from the field or spiked with
compounds in the laboratory. Toxicity
methods are outlined for the estuarine
amphipod, Leptocheirus plumulosus.
Toxicity tests with this amphipod are
conducted for 28 days in 1-L chambers
containing 175 mL of sediment and abut
725 mL of overlying water. Overlying
water is renewed three times per week
and test organisms are fed during the
toxicity tests. The endpoints of the 28
day test with L. plumulosus are survival,
growth, and reproduction. This 28 day
sediment toxicity test with L.
plumulosus is recommended for use
with sediment with varying levels of
salinity from oligohaline to fully marine
environments (from 1%o to 35%o
salinity). The long-term sediment
exposures with L. plumulosus are
started with neonate (newborn)
amphipods. After termination of the 28
day sediment exposure, the offspring are
counted and the dry-weight or length of
the adult amphipods is measured. The
use of this uniform sediment testing
procedure is expected to increase data
accuracy and precision, facilitate test
replication, and increase the
comparative value of test results. This
method provides a basis for consistent
cross-program decision making within
the EPA. Each EPA program will,
however, retain the flexibility of
deciding when and how to use this test
and whether identified risks would
trigger actions. This method also
provides a consistent testing protocol
for other Federal agencies, States, and
Tribes. This technical manual has no
immediate or direct regulatory
consequence. It does not impose legally
binding requirements, and may not
apply to a particular situation
depending on the circumstances. The
EPA or USACE may change this
technical manual in the future.

This technical manual has been
subjected to review by EPA’s National
Health and Environmental Effects
Research Laboratory and Office of
Science and Technology and approved
for publication. Mention of trade names
or commercial products does not
constitute endorsement by the Agency
or recommendation for use.

Dated: July 3, 2001.
Geoffrey H. Grubbs,
Director, Office of Science and Technology.
[FR Doc. 01-18194 Filed 7-19-01; 8:45 am)]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

[OPP-00646A; FRL—6769-1]

Pesticides; Final Guidance for
Pesticide Registrants on
PesticideResistance Management
Labeling

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability.

SUMMARY: The Agency is announcing
the availability of a final Pesticide
Registration Notice PR-Notice titled
“Guidance for Pesticide Registrants on
Pesticide Resistance Management
Labeling.” This PR-Notice was issued by
the Agency on June 19, 2001, and is
identified as PR-Notice 2001-OPP-
00646A. PR-Notices are issued by the
Office of Pesticide Programs (OPP) to
inform pesticide registrants and other
interested persons about important
policies, procedures and registration
related decisions, and serve to provide
guidance to pesticide registrants and
OPP personnel. This particular PR-
Notice provides guidance to registrants
concerning voluntary pesticide
resistance management labeling based
on mode/target site of action for
pesticide products that are intended for
general agricultural use. If adopted on a
voluntary basis by registrants, this effort
will help reduce the development of
pesticide resistance based on mode/
target site of action and lead to better
environmental protection. This
approach is the result of a joint effort of
the U.S. and Canada under the North
American Free Trade Agreement
(NAFTA). The guidance provides an
opportunity for consistency in
resistance management labeling being
considered for approval in any or all of
the countries involved in NAFTA. This
PR-Notice includes guidance to
registrants concerning schemes of
classification of pesticides according to
their mode/target site of action
(Appendices I-III), a recommended
standard presentation and format for
showing group identification symbols
on end-use product labels, and
examples of resistance management
labeling statements.

FOR FURTHER INFORMATION CONTACT:
Sharlene R. Matten (7511C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
605—0514; fax number: (703) 308—7026;
e-mail address:
matten.sharlene@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. Although this action may be
of particular interest to those persons
who are required to register pesticides.
Since other entities may also be
interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the information in this
notice,consult the person listed under
FOR FURTHER INFORMATIONCONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document and
the PR Notice from the Office of
Pesticide Programs Home Page at http:/
/www.epa.gov/pesticides/. You can also
go directly to the listings from the EPA
Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register —Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/ or go directly to
the Home Page for the Office of
Pesticide Programs at http://
www.epa.gov/pesticides, and select “PR
Notices”.

2. Fax-on-demand. You may request a
faxed copy of thePesticide Registration
(PR) Notice titled ‘“Pesticide Resistance
Management Labeling,” by using a
faxphone to call (202) 401-0527 and
selecting item (6138). You may also
follow the automated menu.

3. In person. The Agency has
established an official record for this
action under docket control number
OPP-00646A. The official record
consists of the documents specifically
referenced in this action, any public
comments received during an applicable
comment period, and other information
related to this action, including any
information claimed as confidential
business information (CBI). This official
record includes thedocuments that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period, is
available for inspection in the Public

Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Highway,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background

A. What Guidance Does this PR Notice
Provide?

The United States Environmental
Protection Agency (EPA) and
PestManagement Regulatory Agency of
Canada (PMRA) are committed to long-
term pest resistance management
through pesticide resistance
management and alternative pest
management strategies. Under the
auspices of the North American Free
Trade Agreement (NAFTA), the U.S.
and Canada have joined together to
develop and publish guidelines for
purely voluntary pesticide resistance
management labeling for
implementation in North America. The
development of these guidelines is part
of the activities of the Risk Reduction
Subcommittee of the NAFTA Technical
Working Group on Pesticides. A more
nearly uniform approach across North
America can help reduce the
development of pesticide resistance and
support joint registration decisions by
providing consistency in resistance
management labeling being considered
for approval in any or all of the NAFTA
countries. To implement this NAFTA
initiative, the Office of Pesticide
Programs (OPP) of EPA has developed a
Pesticide Registration (PR) Notice
describing the voluntary pesticide
resistance management labeling
guidelines based on mode/target site of
action for agricultural uses of
herbicides, fungicides, bactericides,
insecticides, and acaricides. Mode/
target site of action refers to the
biochemical mechanism by which the
pesticide acts on the pest and should
not be interpreted to imply that these
chemicals share a common mechanism
for purposes of cumulative human
health risk assessment under the
Federal Food Drug and Cosmetic Act
(see EPA’s document “Guidance for
identifying pesticide chemicals and
other substances that have a common
mechanism of toxicity” located at http:/
/www.epa.gov/fedrgstr/EPA-PEST/
1999/February/Day-05/6055.pdf).

The final PR Notice describes
schemes of classification of pesticides
according to their mode/target site of
action (Appendices I-III) provides a
recommended standard presentation
and format for showing group
identification symbols on end-use
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product labels, and provides examples
of resistance management labeling. EPA
believes that this approach to resistance
management is sound and would be
highly beneficial to pesticide
manufacturers and pesticide users. EPA
is hopeful that registrants will embrace
this approach and work with EPA to
implement it for all relevant products.
EPA believes this approach is an
important element of international
harmonization.

B. PR Notices are Guidance Documents

The PR Notice discussed in this
notice is intended to provide guidance
to EPA personnel and decision-makers
and to pesticide registrants. This notice
is not binding on either EPA or
pesticide registrants, and EPA may
depart from the guidance where
circumstances warrant and without
prior notice. Likewise, pesticide
registrants may always assert that the
guidance is not appropriate generally or
not applicable to a specific pesticide or
situation. For the matters covered by
this particular PR Notice, EPA also does
not expect to require that any registrant
adopt the labeling set forth here as part
of any individual licensing decision or
action. However, if any registrant seeks
to use the language set forth here in the
manner and circumstances described
here, EPA does generally expect to find
such language acceptable in any
licensing proceeding.

List of Subjects

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests.

Dated: June 19, 2001.
Marcia E. Mulkey,
Director, Office of Pesticide Programs

[FR Doc. 01-18199 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7016-2]

Proposed CERCLA Administrative
Cost Recovery Settlement; Budd
Brothers, d/b/a/ Century 21 Paint, Inc.

AGENCY: Environmental Protection
Agency.

ACTION: Notice; request for public
comment.

SUMMARY: In accordance with Section
122(i) of the Comprehensive
Environmental Response,
Compensation, and Liability Act, as

amended (“CERCLA”), 42 U.S.C.
9622(i), notice is hereby given of a
proposed administrative settlement for
recovery of past response costs
concerning the Century 21 Paint, Inc.
site in Mahoning County, Austintown,
Ohio with the following settling party:
Budd Brothers, d/b/a Century 21 Paint,
Inc. The settlement requires the settling
party to pay $120,000 to the Hazardous
Substance Superfund. The conditions of
the Agreement may be summarized as
follows: Within 30 days of the effective
date of this Agreement, the settling
party will make an initial down
payment of $50,000. The settling party
agrees to pay the outstanding balance of
$70,000 in three (3) equal installments,
plus accrued interest on the unpaid
balance, over a period of eighteen (18)
months. The interest rate on the
outstanding balance shall be the interest
rate established under Subchapter A of
Chapter 98 of Title 26 of the U.S. Code,
compounded on October 1 of each year,
in accordance with 42 U.S.C. 9607(a).
The settlement includes a covenant not
to sue the settling party pursuant to
section 107(a) of CERCLA, 42 U.S.C.
9607(a). For thirty (30) days following
the date of publication of this notice, the
Agency will receive written comments
relating to the settlement. The Agency
will consider all comments received and
may modify or withdraw its consent to
the settlement if comments received
disclose facts or considerations which
indicate that the settlement is
inappropriate, improper, or inadequate.
The Agency’s response to any comments
received will be available for public
inspection at the U.S. EPA Records
Center Room 714, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

DATES: Comments must be submitted on
or before August 20, 2001.

ADDRESSES: The proposed settlement is
available for public inspection at the
U.S. EPA Records Center Room 714, 77
West Jackson Boulevard, Chicago,
Illinois 60604. A copy of the proposed
settlement may be obtained from the
Office of Regional Counsel, 77 West
Jackson Boulevard, Chicago, Illinois
60604. Comments should reference the
Century 21 Paint, Inc. site in Mahoning
County, Austintown, Ohio and EPA
Docket No. V-W-01-C-650 and should
be addressed to Ms. Joanna Glowacki,
Associate Regional Counsel, U.S. EPA
Office of Regional Counsel, 77 West
Jackson Boulevard (C-14]), Chicago,
Ilinois 60604.

FOR FURTHER INFORMATION CONTACT: Ms.
Joanna Glowacki, Associate Regional
Counsel, U.S. EPA Office of Regional
Counsel, 77 West Jackson Boulevard (C—

14]), Chicago, Illinois 60604, at (312)
353-3757.

Dated: July 3, 2001.
William E. Muno,

Director, Superfund Division, Region 5,
Environmental Protection Agency.

[FR Doc. 01-18192 Filed 7-19-01; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

[CC Docket No. 96-45; DA 01-1647]
The Federal-State Joint Board on
Universal Service

AGENCY: Federal Communications
Commission.

ACTION: Notice; comments requested.

SUMMARY: In this document, the
Commission invites interested parties to
update the record pertaining to petitions
for reconsideration filed with respect to
the rules the Commission adopted in the
Universal Service First Report and
Order.

DATES: Comments are due on or before
August 20, 2001. Reply comments are
due on or before September 4, 2001.
ADDRESSES: See SUPPLEMENTARY
INFORMATION section for where and how
to file comments.

FOR FURTHER INFORMATION CONTACT:
Sheryl Todd, Management Analyst, or
Richard Smith, Attorney, Common
Carrier Bureau, Accounting Policy
Division, (202) 418-7400, TTY: (202)
418-0484.

SUPPLEMENTARY INFORMATION: On May 8,
1997, the Commission released the
Universal Service First Report and
Order, 62 FR 32862, May 8, 1997, as
required by the 1996
Telecommunications Act. Many parties
filed petitions for reconsideration of that
order. Since then, there has been
substantial litigation concerning many
of the rules adopted in the Universal
Service First Report and Order. As a
result, many of the issues raised in the
petitions for reconsideration may no
longer remain in dispute.

The Commission has refrained from
considering many of the petitions for
reconsideration of the rules adopted in
the Universal Service First Report and
Order until most of the litigated issues
were resolved. Now that issues in
dispute have narrowed, the Commission
will proceed to address petitions for
reconsideration relating to rules that are
not the subject of pending litigation.

Because these petitions were filed
several years ago, the passage of time
and intervening developments may have
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rendered the records developed by those
petitions stale. For example, in addition
to the litigation mentioned, the
Commission has issued several orders
on reconsideration of the Universal
Service First Report and Order.
Moreover, some issues raised in
petitions for reconsideration may have
become moot or irrelevant in light of
intervening events.

For these reasons, the Bureau requests
that parties that filed petitions for
reconsideration of the Universal Service
First Report and Order in 1997 now file
a supplemental notice indicating which
of such issues they still wish to be
reconsidered. In addition, parties may
refresh the record with any new
information or arguments they believe
to be relevant to deciding such issues.
To the extent parties do not indicate an
intent to pursue their respective
petitions for reconsideration, the
Commission will deem such petitions
withdrawn and they will be dismissed.
The refreshed record will enable the
Commission to undertake appropriate
reconsideration of its universal service
rules.

Pursuant to §§1.415 an 1.419 of the
Commission’s rules, interested parties
may file comments as follows:
Comments are due August 20, 2001, and
reply comments are due September 4,
2001. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. See Electronic filing of
Documents in Rulemaking Proceedings,
63 FR 24121, May 1, 1998. Comments
filed through the ECFS can be sent as an
electronic file via the Internet to
http://www.fcc.gov/e-file/ecfs.html.
Generally, only one copy of the
electronic submission must be filed. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit
electronic comments by Internet e-mail.
To receive filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of message, “get form <your e-mail
address>.” A sample form and
directions will be sent in reply. Parties
who choose to file by paper must file an
original and four copies of each filing.
All filings must be sent to the
Commission’s Secretary, Magalie Roman
Salas, Office of the Secretary, Federal
Communications Commission, 445 12
Street, SW., Washington, DC 20554.

Parties also must send three paper
copies of their filing to Sheryl Todd,
Accounting Policy Division, Common
Carrier Bureau, Federal

Communications Commission, 445
Twelfth Street SW., Room 5-A422,
Washington, DC 20554. In addition,
commenters must send diskette copies
to the Commission’s copy contractor,
International Transcription Service, Inc.
1231 20th Street, NW., Washington, DC
20037.

Pursuant to § 1.1206 of the
Commission’s Rules, this proceeding
will continue to be conducted as a
permit-but-disclose proceeding in
which ex-parte communications are
permitted subject to disclosure.

Federal Communications Commission.
Katherine L. Schroder,

Division Chief, Accounting Policy Division.
[FR Doc. 01-18159 Filed 7-19-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies that are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y (12
CFR part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation Y
(12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
BHC Act. Additional information on all
bank holding companies may be
obtained from the National Information
Center website at www.ffiec.gov/nic/.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than August 6, 2001.

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri
63166—-2034:

1. Gideon Bankshares Company,
Dexter, Missouri; to engage de novo

through its subsidiary, First Commercial
Investment Center, Dexter, Missouri, in
retail securities brokerage activities,
pursuant to § 225.28(b)(7)(i) of
Regulation Y.

Board of Governors of the Federal Reserve
System, July 17, 2001.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 01-18179 Filed 7-19-01; 8:45 am]
BILLING CODE 6210-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

The Department of Health and Human
Services, Office of the Secretary
publishes a list of information
collections it has submitted to the Office
of Management and Budget (OMB) for
clearance in compliance with the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35) and 5 CFR 1320.5.
The following are those information
collections recently submitted to OMB.

1. HHS Procurement: Solicitations
and Contracts—0990-0115—
Extension—This clearance request
covers the general information
collection requirements of the
procurement process such as technical
proposals and statements of work.
Respondents: State, local or Tribal
governments, businesses or other for-
profit, non-profit institutions, small
businesses. Annual Number of
Respondents: 4,269; Frequency of
Response: one time; Average Burden per
Response: 231.03 hours; Total Burden:
986,280.

OMB Desk Officer: Allison Herron
Eydt.

Copies of the information collection
packages listed above can be obtained
by calling the OS Reports Clearance
Officer on (202) 690-6207. Written
comments and recommendations for the
proposed information collection should
be sent directly to the OMB desk officer
designed above at the following address:
Human Resources and Housing Branch,
Office of Management and Budget, New
Executive Office Building, Room 10235,
725 17th Street NW., Washington, DC
20503.

Comments may also be sent to
Cynthia Agens Bauer, OS Reports
Clearance Officer, Room 503H,
Humph